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JURISDICTION OF THE COURT 
The Utah State Court of Appeals has jurisdiction 
over this case pursuant to Section 78-2a-3(2)(k), Utah 
Code Annotated. 
STATEMENT OF THE ISSUES ON APPEAL 
Defendants/appellants SMI, Nielson, and 
Whitesides contend that: 
Point I: TSA should be estopped from recov-
ering the full sums due pursuant to the Lease, 
due to the alleged poor management of Trolley 
Square Shopping Center and representations of 
management relating to settlement negotiations of 
past due rent and charges. 
Point II; TSA's Exhibits 51, 52 and 53 
showing the amounts and arrearages claimed by TSA 
should not have been admitted into evidence. 
Point III: The Lease is ambiguous as to when 
the lease term began and ended, and that the 
Court should find that the Lease term ended three 
(3) years after occupancy. 
Point IV: The personal guarantees signed by 
Nielson and Whitesides should not be enforceable 
as to the rent delinquencies arising during the 
4 
period of month-to-month occupancy after the 
stated three-year lease term. 
Point V. Plaintiff/appellee, TROLLEY SQUARE 
ASSOCIATES (hereinafter "TSA") was awarded 
Judgment on the 22nd day of September, 1992, in 
the amount of $115,840.70 against the defendants/ 
appellees, SOMEBODY'S MOTHER, INC. (hereinafter 
"SMI"), ELAINE NIELSON (hereinafter "Nielson"), 
and MARY WHITESIDES (hereinafter "Whitesides"). 
The Judgment was entered pursuant to a Lease 
executed by SMI and guaranteed by Nielson and 
Whitesides (hereinafter the "Lease") for rents 
and other charges due TSA pursuant to the Lease. 
The Judgment granted did not include prejudgment 
interest. TSA appeals the denial of prejudgment 
interest, and contends that it should be awarded 
interest from the date that sums due TSA began to 
accrue until Judgment at either (a) the interest 
rate of eighteen percent (18%) stated in the 
Lease, or (b) at the rate of ten percent (10%) 
per annum, pursuant to statute. 
CONSTITUTIONAL PROVISIONS 
There are no Constitutional provisions, ordi-
nances, rules and regulations whose interpretation is 
determinative in this matter. 
Statutory provisions are applicable as follows: 
(a) Rule 803(6) of the Utah Rules of 
Evidence is determinative of Point II. 
(b) Utah Code Annotated, §15-1-1 (1989) is 
determinative of Point V. 
STATEMENT OF THE CASE 
1. TSA and SMI, Nielson and Whitesides entered 
into the Lease on September 3, 1980 (TR Vol. I, p. 11, 
lines 16-18). The lease was signed on page 38 by Nielson 
and Whitesides as individuals without any designation of 
corporate status (p. 38 of Lease attached at p. 9, TR Vol. 
II, p. 18, lines 14-19; TR Vol. II, p. 140, lines 6-23; TR 
Vol. Ill, p. 84, lines 1-5; TR Vol. IV, p. 70, lines 
9-14) . 
2. Nielson and Whitesides executed a Guarantee 
of Lease which was attached to the Lease (TR Vol. I, p. 
11, lines 18-24; TR Vol. II, p. 21, lines 7-15; TR Vol. 
II, p. 84, lines 6-21; TR Vol. II, p. 144, lines 17-21; TR 
Vol. Ill, p. 31, lines 23-24; TR Vol. Ill, p. 84, lines 
17-21). (Guarantee of Lease attached at pp. 10 and 11). 
Nielson was told, prior to executing the Lease, that she 
would be guaranteeing the Lease (TR Vol. II, p. 23, lines 
4-17) . 
3. Nielson and Whitesides did not rely on TSA's 
representations concerning the terms and conditions of the 
Lease, as Mr. Fairbourne testified that he could not 
recall discussions, but would have advised them to seek 
legal counsel (TR Vol. IV, p. 70, line 19 through p. 71, 
line 5). 
4. SMI, Nielson and Whitesides occupied the 
premises described in the Lease with the lease term 
commencing February 15, 1981, and vacated the leased 
premises on May 15, 1987, when they were evicted (TR Vol. 
I, p. 50, lines 7-11; TR Vol. II, p. 107, lines 22-23; TR 
Vol. II, p. 134, lines 20-21). 
5. The Lease expired by its terms on 
December 31, 1984 (TR Vol. I, p. 10, lines 12-25; TR Vol. 
I, p. 172, lines 7-17) . 
6. SMI, Nielson and Whitesides were occupying 
the leased premises on a month-to-month tenancy after 
December 31, 1984 (TR Vol. I, p. 32, line 21, through p. 
33, line 20; TR Vol. I, p. 172, lines 17-22). The 
defendants knew they were able to vacate their leased 
premises any time after 1984 (TR Vol. II, p. 182, line 25 
through p. 184, line 6; TR Vol. Ill, p. Ill, lines 14-21). 
7. The Lease provided for rent at the rate of 
$8.00 per square foot for the first 24 months of the lease 
term, and at the rate of $12.00 per square foot there-
after, ending May 15, 1987 (TR Vol. I, p. 75, lines 21-24; 
TR Vol. I, p. 208, lines 16-24). 
8. The Lease required SMI, Nielson and 
Whitesides to pay, in addition to the minimum and percent-
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age rent set forth in the Lease, common area maintenance 
charges, taxes and insurance assessments, heating, venti-
lating and air conditioning charges and promotional fees 
(Vol. Ill, p. 91, line 15 through p. 92, line 17). 
9. Nielson and/or Whitesides executed Estoppel 
Certificates on May 15, 1983, June 4, 1983, and June 6, 
1986, as disclosed by Exhibits 43, 44 and 45, verifying 
that the Lease was in full force and effect and had not 
been terminated and that the guarantee was still in effect 
(TR Vol. I, p. 17, line 24, through p. 20, line 12; TR 
Vol. Ill, p. 84, line 22 through p. 86, line 3) (Exhibit 
45, paragraph 10 at pp. 16-17). 
10. Pursuant to the terms of Trial Exhibits 43, 
44 and 45, the defendants acknowledged the continuing 
existence of the Lease, landlord's performance, and the 
obligation of Nielson and Whitesides under the Guarantee 
of Lease (TR Vol. Ill, p. 125, line 15 through p. 126, 
line 5) . 
11. SMI, Nielson and Whitesides received state-
ments each month during the term of the Lease disclosing 
the status of accruing rent and other charges under the 
terms of the Lease (TR Vol. I, p. 25, lines 21-24; TR Vol. 
I, p. 71, lines 8-11; TR Vol. I, p. 124, lines 16-21; TR 
Vol. I, p. 174, lines 4-7; TR Vol. II, p. 180, lines 9-22; 
TR Vol. Ill, p. 27, lines 23-25; TR Vol. Ill, p. 43, lines 
2-7) . 
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12. A dispute arose among the parties concerning 
adjustment or abatement of rent charges (TR Vol. I, p. 37, 
line 24, through p. 38, line 5; TR Vol. II, p. 85, line 6; 
TR Vol. II, p. 88, line 10 through p. 89, line 10). 
13. The parties attempted on several occasions 
to reach an agreement on reduction of rent and elimination 
of rent arrearages, but no agreement was ever reached 
until late 1986 (TR Vol. I, p. 36, line 11 through p. 37, 
line 1; TR Vol. I, p. 37, line 24, through p. 38, line 5; 
TR Vol. II, p. 86, lines 9-17; TR Vol. II, p. 90, line 18 
through p. 91, line 5; TR Vol. II, p. Ill, lines 2-11; TR 
Vol. Ill, p. 66, line 5 through p. 67, line 25). 
14. The defendants testified that they have 
received credit for all sums paid on the Lease (TR Vol. I, 
p. 72, lines 10-20; TR Vol. I, p. 73, lines 2-7; TR Vol. 
1, p. 80, lines 1-7; TR Vol. I, p. 96, lines 14-16; TR 
Vol. I, p. 174, lines 22-24; TR Vol. Ill, p. 28, line 14 
through p. 29, line 24; TR Vol. Ill, p. 94, lines 17-23). 
15. As of December 31, 1986, SMI, Nielson and 
Whitesides were indebted to TSA in the amount of 
$113,484.70 for rent and other charges due under the Lease 
(Trial Exhibits 51, 52 and 53). 
16. SMI, Nielson and Whitesides agreed to pay 
late fees under the terms of the Lease at the rate of five 
percent (5%) of the minimum rent for the months of 
January, 1984, through July, 1985, in the total amount of 
$2,365.00 (Paragraph 4.06 of Lease attached as p. 5). 
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17. The Lease provided for interest at the rate 
of eighteen percent (18%) per annum on sums not paid when 
due (Paragraph 4.06 of Lease attached as p. 5). 
18. SMI, Nielson and Whitesides continued to 
occupy the leased premises at Trolley Square based on 
their own business priorities of trying to protect their 
investment and closed their Fashion Place store (TR Vol. 
II, p. 82, lines 7-10; TR Vol. II, p. 165, line 24 through 
p. 166, line 2; TR Vol. II, p. 188, lines 6-13; TR Vol. 
III, p. 15, line 18 to p. 16, line 1; TR Vol. IV, p. 30, 
lines 8-20). 
19. The Lease permits a party to recover its 
attorney's fees incurred in enforcing the terms of the 
Lease. TSA has incurred attorney's fees in the sum of 
$9,195.00 through the date of Trial to enforce the 
provisions of the Lease (See paragraph 28.06 of the Lease 
attached at p. 7; TR Vol. I, p. 39, lines 1-25; TR Vol. 
IV, p. 87, line 24 through p. 88, line 16). 
SUMMARY OF ARGUMENTS 
Point I: TSA argues that it should not be 
estopped from recovering the full sums due from SMI, 
Nielson and Whitesides, based on its conduct or represen-
tations amounting to estoppel. 
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Point II; TSA argues that the Lease is not 
ambiguous as to commencement date and determination of the 
lease term. 
Point III: TSA argues that Exhibits 51, 52 and 
53 were admitted into evidence properly as business 
records created in the ordinary course of business, to 
show the amounts and arrearages owed by SMI, Nielson and 
Whitesides. 
Point IV: The Guarantee of Lease signed by 
Nielson and Whitesides is binding on Nielson and 
Whitesides, and enforceable through the date SMI vacated 
the leased premises at Trolley Square Shopping Center. 
Point V: TSA argues that it should be allowed 
prejudgment interest against SMI, Nielson and Whitesides 
pursuant to the terms of the Lease or as mandated by Utah 
statutes. 
ARGUMENT 
POINT I 
TSA IS NOT ESTOPPED FROM RECOVERY OF SUMS DUE 
FROM THE DEFENDANTS BASED ON 
REPRESENTATIONS MADE BY TSA OR ITS AGENTS 
TO NIELSON AND/OR WHITESIDES 
The elements necessary to establish defendants1 
right to obtain an estoppel and defeat plaintiffs1 
recovery of sums due have not been established. 
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The defendants allege that the Lease was executed 
by them in 1980 on the premise that a hotel would be built 
by Trolley Square prior to 1984; hence, the 1984 rent 
increased from $8,00 to $12.00 per square foot in 1984. 
The defendants allege they began having sales losses in 
1983 and 1984. They knew at the end of 1984, when the 
lease expired, that the hotel had not been built (TR Vol. 
I, p. 31, lines 10-25). The also list numerous matters 
they did not like about Trolley Square and its management. 
In order for an estoppel to exist, there must be 
material conduct or representations of the plaintiff that 
are specific enough and believable enough to justify 
reliance. 
Defendant Nielson testified that starting in 
1982: 
(a) " . . . many reputable stores left" (TR 
Vol. II, p. 29, lines 16-19). 
(b) "Management changed and was 
inaccessible" (TR Vol. II, p. 33, lines 4-11). 
(c) "Maintenance wasn't kept up" (TR Vol. 
II, p. 33, lines 12-18). 
(d) "Another children's store was permitted" 
(TR Vol. II, p. 33, line 22 through p. 34, line 
21). 
(e) "Garbage wasn't collected " (TR Vol. II, 
p. 38, lines 9-13) . 
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(f) "Lighting was not being replaced" (TR 
Vol. II, p. 38, line 14). 
(g) "Security was a problem" (TR Vol. II, p. 
38, lines 15-20). 
(h) "Traffic in the mall after 1982 did not 
increase" (TR Vol. II, p. 43, lines 4-11). 
(i) "Management never told financial 
condition" (TRVol. II, p. 45, lines 19-24). 
(j) "Promotions were cut back" (TR Vol. II, 
p. 46, lines 11-14). 
Even with all of these perceived problems, 
defendant Nielson testified that they didn't leave Trolley 
Square because " . . . we were never asked to leave." (TR 
Vol. Ill, p. 40, line 13). 
The defendants stated that the received 
assurances that " . . . things were going to get better at 
Trolley Square. They were going to bring in reputable 
businesses, they were going to build a hotel, a food 
court, that things would turn around . . . ". (TR Vol. 
Ill, p. 40, lines 13-17). 
Utah law is clear on the matter of the elements 
required to establish estoppel: 
"The determination of such an issue is not 
dependent on the asserted subjective content of 
the mind of the person claiming he was misled. 
The test to be applied is an objective one as to 
what a reasonable and prudent person in the 
circumstances might conclude; and the burden of 
proof and of persuasion as to the issue of 
estoppel is upon him who assents it . . . " . 
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Corporation Nine v. Taylor, 513 P2d 417 at 420, 
30 Ut2d 47 (Utah 1973). 
The defendants, throughout the trial record, 
stated they wanted their "business to continue" (TR Vol. 
II, p. 187, line 10 through p. 188, line 13). 
Nielson testified that the defendants were 
" . . . never asked to stay, but I was never asked to 
leave." 
The defendants, even though they were on a month-
to-month lease, were ultimately evicted by written notice 
in June of 1987. 
The defendants have cited the required elements 
of estoppel based on Lentz V. McMahan. One of those 
elements was that the party asserting the estoppel must be 
ignorant of the true state of facts. The defendants were 
able to observe the conditions at Trolley Square from 
1982, when problems and rent abatement negotiations arose, 
until they were evicted in June of 1987. 
The trial court did not find the defendants' 
allegations of reliance believable, and there has been no 
showing that the plaintiffs made these representations, 
causing them to continue under the terms of the Lease. 
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POINT II 
EXHIBITS 51, 52 AND 53 WERE PROPERLY 
ADMITTED INTO EVIDENCE 
Defendants have objected to the admission into 
evidence of plaintiffs' Trial Exhibits 51, 52 and 53 
(attached hereto as pp. 23, 24 and 25), based on Rules of 
Evidence 1002, 1003 and 1004. 
The trial judge ruled " . . . I believe adequate 
foundation has been laid to receive them as business 
records." (TR Vol. I, p. 107, lines 10-11). (Emphasis 
added). 
The exhibits were summaries of balances due 
prepared in the ordinary course of business for collection 
purposes under the direction of Mr. Wright, a partner in 
TSA. 
The defendants testified that they received, each 
month during the occupancy of the leased premises, monthly 
statements showing charges for rent, common area, 
merchants association and overage rent and credits for 
payments made. The monthly statements submitted by Mr. 
Wright and received by Nielson and Whitesides during the 
lease term were in exactly the same form as Exhibits 47, 
48, 49 and 50 (attached as pages 19, 20, 21 and 22). 
The accounting department of TSA and its 
successor, Mel Simon Company, collected delinquent rents 
from the defendants under Mr. Wright's supervision (TR 
Vol. I, p. 29, line 25 through p. 31, line 16). As part 
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of the rent collection process, Mr, Wright requested that 
the calendar years of 1984, 1985 and 1986 be summarized to 
show Nielson and Whitesides the rent payment delin-
quencies. Exhibits 51, 52 and 53 were prepared in the 
ordinary course of business for that collection purpose 
(TR Vol. I, pp. 34-36). Nielson and Whitesides saw the 
documents before suit (TR Vol. II, p. 158, lines 19 
through 25). Nielson saw Exhibits 51, 52 and 53 prior to 
trial (TR Vol. II, p. 159, lines 8-25). Whitesides saw 
Exhibits 51, 52 and 53 in the office of counsel for Wright 
during the collection process and prior to trial (TR Vol. 
Ill, p. 89, lines 7-14). 
Most importantly, both Nielson and Whitesides 
testified that Exhibits 51, 52 and 53 accurately reflected 
all rent charges as contracted for, and all credits as 
paid by SMI, Nielson and Whitesides (TR Vol. II, p. 170, 
lines 3-12; TR Vol. Ill, pp. 91-94, at line 23). 
The defendants attempted to get rent reduction 
for periods commencing January 1, 1984 from $12.00 per 
square foot, as called for by the Lease, to $8.00 per 
square foot, but were unsuccessful (TR Vol. II, p. 92, 
line 7 through page 92, line 2). 
Whitesides never reviewed the monthly statements 
from which Exhibits 51, 52 and 53 were prepared, since the 
financial work was not her responsibility (TR Vol. Ill, p. 
86, line 24, through page 87). 
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Exhibits 51, 52 and 53 were properly admitted as 
business records maintained in the ordinary course of 
business. To have introduced each of the monthly 36 
statements during the years 1984, 1985 and 1986 would have 
been redundant and burdensome, since the materials 
prepared in summary form by the plaintiffs' accounting 
department under the direction of Mr. Wright contain the 
same breakdown of charges and credits. 
Defendants' brief fails to take into account Utah 
Rule of Evidence 803(6), which states: 
"(6) "Records of regularly documented 
activity. A memorandum, report, record, or data 
compilation, in any form, of acts, events, 
conditions, opinions or diagnoses, made at or 
near the time by, or from information transmitted 
by, a person with knowledge, if kept in the 
course of a regularly conducted business 
activity, and if it was the regular practice of 
that business activity to make the memorandum, 
report, records, or data compilation, all as 
shown by the testimony of the custodian or other 
qualified witness, unless the source of 
information or the method or circumstances of 
preparation indicate lack of trustworthiness. 
The term 'business' as used in this paragraph 
includes business, institution, association, 
profession, occupation, and calling of every 
kind, whether or not conducted for profit." 
Rule 803(6) is dispositive of this point. 
In State of Utah v. Valdez, 513 P2d 422, 30 Utah 
2d 54 (Utah 1973), the court set forth the test for 
admissibility of business records: 
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" . . . (1) the record must be made in the 
regular course of the business or entity which 
keeps the records; (2) the record must have been 
made at the time of, or in close proximity to, 
the occurrence of the act, condition or event 
recorded; (3) the evidence must support a 
conclusion that after recordation the document 
was kept under circumstances that would preserve 
its integrity; and (4) the sources of the 
information from which the entry was made and the 
circumstances of the preparation of the document 
were such as to indicate its trustworthiness." 
. . . I*Lu, at 1184. 
It is clear that Exhibits 51, 52 and 53 meet the 
tests set forth in State of Utah v. Valdez* 
POINT III 
THE LEASE IS NOT AMBIGUOUS AS TO WHEN THE 
LEASE TERM COMMENCED AND ENDED 
The Lease Agreement (hereafter the "Lease", Trial 
Exhibit 42), sets forth the fundamental lease provisions 
in summary form in Article I of the Lease (attached hereto 
as pp. 2 and 3). In Article I where the lease term is 
described, reference is made to Sections 3.03 and 3.04 of 
the Lease. In Section 3.04 of the Lease, "Lease Year" is 
defined as a calendar year (Section 3.04 of Lease attached 
at p. 4 ) . 
The parties to the Lease initialed paragraphs 
28.20 and 28.21 set forth in a Rider attached to the Lease 
(attached at p. 8). Paragraph 28.20 sets forth an 
expected Lease Commencement Date of February 15, 1981, and 
fixes the rental rate for the partial lease year, and 
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states that rent will be $8.00 per square foot annually 
($1,653.00 monthly) prior to the last calendar year of the 
Lease, i.e., 1984. 
When SMI, Nielson and Whitesides took occupancy 
on February 15, 1981, the lease term was extended by the 
terms of paragraph 28.20 to include the remaining months 
of 1981, and then the term of the Lease became the three 
calendar years 1982, 1983 and 1984. 
The Lease provides, in Article XXVI, for a 
continuing month-to-month tenancy after the expiration of 
the agreed-upon lease term if the tenant does not vacate 
(Article XXVI, attached as page 6). Occupancy by the 
defendants continued on a month-to-month basis after 
December 31, 1984. The defendants were evicted May 15, 
1987. 
The Lease, in Article I, provided for annual rent 
at $19,840.00 ($8.00 per square foot) until the last year 
of the Lease (1984), when rent increased on January 1, 
1984 to annual rent of $29,760.00 ($12.00 per square 
foot). Rent was charged at $19,840.00 annually ($1,653.33 
per month) through December 31, 1983, and then increased 
to $29,760.00 ($2,480.00) per month for January through 
December, 1984. After the Lease expired on December 31, 
1984, the monthly rent was $2,480.00, in accordance with 
Article XXVI of the Lease, on a month-to-month basis, 
until June, 1986, when testimony elicited at trial 
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disclosed that the defendants negotiated a rent reduction 
to $1,653.33 per month ($8.00 a square foot annually). 
Rent was as follows: 
Feb.-Dec.1981 $8.00/sq. ft. or $1,653.33/mo. } 
All of 1982 $8.00/sq. ft. or $1,653.33/mo. } THE 
All of 1983 $8.00/sq. ft. or $1,653.33/mo. }MLEASE 
All of 1984 $12.00/sq. ft. or $2,480.00/mo.} TERM" 
All of 1985 $12.00/sq. ft. or $2,480.00/mo. 
Jan.-May, 1986 $12.00/sq. ft. or $2,480.00/mo. 
June-Dec. 1986 $8.00/sq. ft. or $1,653.33/mo. 
These amounts are consistent with the rent 
charges set forth in Trial Exhibits 51, 52, and 53 
(attached hereto as pp. 23, 24 and 25). 
The defendants have failed, in accordance with 
prior decisions of this Court, to marshal all of the 
evidence on this issue, including reasonable inferences 
that can be drawn from such evidence. Grayson Roper, Ltd. 
v. Finlinson, 782 P.2d 467, 470 (Utah 1989). 
SMI, Nielson and Whitesides fail to include in 
their brief the testimony of Whitesides concerning her 
review of the Lease. She testified that she read the 
lease "thoroughly" (TR Vol. II, p. 140, lines 6-23). 
Whitesides testified that she understood the lease term to 
be a " . . . three year lease plus a partial lease year, 
. . . " (TR Vol. II, p. 141, lines 4-24). 
Nielson and Whitesides claimed to have relied on 
TSA's agent, Fairbourne, that the Lease was like others 
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they had signed, and therefore, didn't have counsel review 
it (TR Vol. Ill, p. 30, lines 9-18). 
The brief of SMI, Nielson and Whitesides fails to 
disclose the testimony of Mr. Fairbourne, who stated that 
he was not " . . . aware of their previous lease, so I 
couldn't say if there were changes . . . ." (TR Vol. IV, 
p. 70, line 19, through p. 71, line 5). 
POINT IV 
THE GUARANTEE OF LEASE SIGNED BY 
NIELSON AND WHITESIDES IS BINDING AND ENFORCEABLE 
THROUGH THE DATE SMI VACATED THE LEASED PREMISES 
The Lease Guarantee (attached as pp. 10 and 11) 
does not contain any language limiting the Guarantee to a 
three-year term. 
The defendants Whitesides and Nielson guaranteed 
to the plaintiff that the " . . .covenant and agreement on 
its part shall continue in favor of the Landlord, 
notwithstanding any extension, modification, or 
alterations of said Lease . . . and no extension, 
modification, alteration or assignment of the . . . Lease 
shall in any manner release or discharge the undersigned . 
. . ". (Paragraph 1 of Guarantee) (emphasis added). 
The defendants Whitesides and Nielson signed the 
Lease in their individual capacities rather than as 
corporate officers (Lease, p. 38, attached as p. 9). (TR 
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Vol. II , p. 83, lines 16-25, and TR Vol. II, p. 84, lines 
1-21). 
Utah courts have set forth the guidelines upon 
which guarantees are to be construed, whether rent 
guarantees or otherwise. In Cessna Finance Corp. v. 
Meyer, 575 P2d 1048 (Utah 1978), the court stated: 
"(1) Guaranty agreements are normally 
entered into by merchants or by commercially 
knowledgeable persons dealing at arm's length. 
Such agreements are construed by the courts in 
favor of their validity whenever possible; and 
the intent of the parties is determined both from 
the entire document and from the attendant 
circumstances. . . . (2) An agreement is 
considered to be a continuing guaranty if it 
contemplates a future course of dealing for an 
indefinite period of time, or if it intends to 
cover a series of transactions; and such an 
agreement remains effective until revoked by the 
guarantor." Xd^ _, at p. 1050. 
The defendants have failed to marshal all of the 
evidence on this point as set forth in the transcript. 
The defendants also executed three additional documents 
introduced at trial, Exhibits 43, 44 and 45 (attached as 
pp. 12 through 18), whereby the defendants affirmed the 
existence of the ongoing Lease. The defendants do not 
mention Exhibits 43, 44 and 45, and do not include them in 
their brief. 
Exhibit 43 dated May 15, 1983, affirms the lease 
expiration at December 31, 1984 (paragraph A at p. 12), 
affirms the lease is in full force and effect (paragraph G 
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at p. 12), and was signed by defendant Whitesides. (TR 
Vol. Ill, p. 84, lines 22-25, and TR Vol. Ill, p. 85, 
lines 1-3). 
Exhibit 44, acknowledged June 4, 1983, was signed 
by defendant Whitesides, and affirms the then existing 
rental rate (paragraph 4 at p. 13), and affirms that the 
defendants had no claims or offsets against the plaintiff, 
and that plaintiff landlord was not in default (paragraph 
10 at p. 14). The exhibit is signed by defendant 
Whitesides (TR Vol. II p. 85, lines 4-9). 
Exhibit 45 is dated June 6, 1986, and verifies 
that the guarantee executed by Elaine Nielson and Mary 
Whitesides is still binding (paragraph 10 at p. 17). This 
exhibit was read and signed by both defendants (TR Vol. II 
p. 85, lines 10-23, and TR Vol. II, p. 104, lines 18-20). 
The cases cited by the defendants in support of 
limiting a Lease Guarantee to the term of the Lease and 
not to the continuing month-to-month occupancy thereafter 
are distinguishable. 
The Zero Food Storage case had a fact situation 
where the guarantee was given after execution of the lease 
to obtain a release of an $8,800.00 deposit which had been 
given under the earlier executed lease. The guarantor was 
an accommodation guarantor. The court did not find the 
guarantor liable for the option term because his guarantee 
was only given to obtain a deposit refund. 
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Consolidated Roofing Supply Co., inc. involved a 
case where the beneficiary of the guarantee was trying to 
enforce the guarantee of a husband against a non-signing 
wife as a marital obligation. 
Shirley v. Venaglia places emphasis on the 
guarantee being a "continuing" obligation. The guarantee 
in the instant case specifically used "continuance" 
language (paragraph 1 of the Lease Guarantee at p. 10). 
The Sluxl^y guarantee specifically mentioned only a five-
year term and the defined amount of rent. 
In Pelligreen v. Century Furniture and Appliance, 
there was a dispute about whether there had actually been 
an exercise by the tenant of a second option term granted 
under the lease in question. The court held that because 
there was not an exercise of the option term, the 
guarantor was, therefore, not liable for the holdover 
period, since the option was not exercised, and the lease 
and guarantee had anticipated at the time of occupancy 
that the lease term would only be extended by option or be 
terminated, and there would be no holdover. 
Zoglin v. Layland was a case involving a lease 
guarantee that was specifically limited to the fifth year 
of a five-year lease term. 
The court, in LeCraw v. Atlanta Arts Alliance, 
IIKL^, failed to hold the guarantor liable when the 
landlord and tenant modified the lease by entering into an 
option term without the requisite sixty-day notice 
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required by the lease. The guarantor was not held to be 
liable for new intervening contracts after the guarantee 
was made. 
In Poole v. Corkerf the court found that the acts 
required to make the guarantee effective were not proven 
to have occurred. 
In General Appliance Corporation v. Haw, Inc., 
516 P2d 346, 30 Ut2d 238 (Utah 1973), the Utah Supreme 
Court found it necessary to construe a guaranty of a debt 
and set forth the appropriate rule of construction of 
guaranties: 
"However the language of the guaranties reveal no 
ambiguity and there is no justification for 
interpretation or explanation from extraneous 
sources. The intention as expressed within the 
four corners of the agreement is limited strictly 
to a prospective guaranty for the payment of any 
merchandise purchased by Haw, Inc. on or after 
the date of execution of the Contract." IsL., at 
348. 
In the instant case, the Guarantee of Lease is 
clear. It is not restricted or limited to a finite term 
or amount. The Guarantee is a guarantee of all 
obligations and covenants of SMI. Oral evidence 
concerning what was allegedly in the mind of the 
guarantors at the time they signed the Guarantee is not 
relevant. 
There is no ambiguity or uncertainty in the 
language of the Guarantee of Lease. 
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In Orange Co.f Inc. v. Brown, 393 NE2d 192, (Ind. 
1979), the court was required to construe a guarantee that 
called for the guarantor to make " . . . full payment of 
all rent and prompt and full performance of all of the 
terms, covenants and conditions provided by said Lease, to 
be paid, performed or observed by the Lessee . . . ". 
IfL_, at 196. 
The court held that all rents due, including 
holdover rents, were included in the guaranty, but not a 
note and mortgage that the lease contemplated in 
connection with an anticipated purchase of the leasehold 
interest. 
POINT V 
PREJUDGMENT INTEREST SHOULD BE AWARDED 
AT THE RATE STATED IN THE LEASE, OR 
AT TEN PERCENT PER ANNUM 
FROM THE DATE SUMS WERE INCURRED BY SMI THROUGH 
JUDGMENT, AND THEREAFTER AT THE LAWFUL JUDGMENT RATE 
The Lease provided at §4.06 as follows: 
"Section 4.06. Past Due Rent and Additional 
Assessments and Charges. If Tenant shall fail to 
pay, when the same is due and payable, any rent 
or any amounts or charges of the character 
described in Section 4.05 hereof, such unpaid 
amounts shall bear interest from the due date 
thereof to the date of payment at the rate of 
eighteen percent (18%) per annum. If Tenant 
shall fail to pay any monthly installment of 
minimum annual rent within five (5) days after 
its due date, a late charge of five percent (5%) 
of such past due payment shall be paid by 
Tenant." 
(Lease page 9, attached as page 5). 
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The trial court failed to award interest on TSA's 
judgment. 
If interest is not awarded pursuant to the terms 
of the Lease, then interest should be awarded pursuant to 
the terms of Utah Code Annotated, §15-1-1, which provides 
as follows: 
"(1) The parties to a lawful contract may 
agree upon any rate of interest for the loan or 
forbearance of any money, goods, or chose in 
action that is the subject of their contract. 
(2) Unless parties to a lawful contract 
specify a different rate of interest, the legal 
rate of interest for the loan or forbearance of 
any money, goods, or chose in action shall be 10% 
per annum . . . ". 
(Utah Code Annotated, §15-1-1, attached as page 1). The 
amount of plaintiff's damages was liquidated and 
determined as of December 31, 1986. 
Such interest should accrue at the rate of ten 
percent (10%) per annum on the amount due TSA on its 
judgment of $115,840.70, effective after December 31, 
1986, when the tenants were evicted and vacated the 
premises, and amounts to $63,696.52 at ten percent (10%) 
per annum. 
CONCLUSION 
The appeal of SMI, Nielson and Whitesides should 
be denied. 
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The Judgment awarded TSA against SMI, Nielson and 
Whitesides should be amended to include prejudgment 
interest at the rate of ten percent (10%) per annum, in 
the total amount of $63,696.52, from December 31, 1986 to 
the date of Judgment. 
TSA should additionally be awarded its attorney's 
fees and costs incurred in defending the appeal filed by 
SMI, Nielson and Whitesides. 
RESPECTFULLY SUBMITTED this 6th day of December, 
1993, 
.
 v jp titc^ Cs) ^'// ></__ . . 
E. NORDELL WEEKS 
Attorney for Plaintiffs/ 
Appellees 
CERTIFICATE OF MAILING 
I hereby certify that I hand-delivered a true and 
correct copy of the foregoing to: 
D. Kendall Perkins 
Attorney for Defendants/Appellants 
124 South 600 East, #300 
Salt Lake City, Utah 84102 
this 6th day of December, 1993. 
W.cf/ww-SOME.APP.BRIEF 
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ADDENDUM 
EXHIBITS 
CHAPTER 1 
INTEREST 
15-1-1. Interest rates — Contracted rate — Le-
gal rate. 
(1) The parties to a lawful contract may agree upon 
any rate of interest for the loan or forbearance of any 
money, goods, or chose in action that is the subject of 
their contract. 
(2) Unless parties to a lawful contract specify a dif-
ferent rate of interest, the legal rate of interest for 
the loan or forbearance of any money, goods, or chose 
in action shall be 10% per annum. 
(3) Nothing in this section may be construed in any 
way to affect any penalty or interest charge that by 
law applies to delinquent or other taxes or to any 
contract or obligations made before May 14,1981. 
1989 
-UrtSE A^REZMEN'] 
THIS LEASE AGREEMENT made t n i s 3rd day o f September , 
1 9 8 0 _ ' bV arid b e t w e e n TROLLEY SQUARE ASSOCIATES, a P a r t n e r s h i p , v/hose 
a d d r e s s i s 199 T r o l l e y S q u a r e , S a l t Lake C i t y , U tah 8 4 1 0 2 , h e r e i n 
c a l l e d " L a n d l o r d " , a n d SomeDodv's Mother 
h e r e i n c a b l e d " T e n a n t , 
W I T N E S S E T H : 
I n C o n s i d e r a t i o n o f t h e r e n t s , c o v e n a n t s a n d a g r e e m e n t s 
h e r e i n a f t e r s e t f o r t h , t h e L a n d l o r d d e m i s e s a n d l e a s e s t o t h e T e n a n t , 
a n d t h e T e n a n t r e n t s f rom L a n d l o r d , t hn I m r n i n / i f l o r c l c s r r i Led 
P r e m i s e s upon t h e f o l l o w i n g t e r m s and c o n d i L i o n s : 
ARTICLE I 
FUNDAMENTAL LEASE PROVISIONS 
D a t e : 
L a n d l o r d : 
T e n a n t : 
T e n a n t 1 s 
Name: 
-.race 
September 3, 1980 
T r o l l e y Square A s s o c i a t e s 
Somebody's Mother, Inc. 
Somebody's Mother (See E x h i b i t "A") 
^ease Three /ears 
3 consecutive full lease 
years, <plus a partial lease year, 
if any, prior to tne first full 
lease year; (Sec, 3.0 3 and 3 . 0 4 ) 
Minimi . 
R e n t a l 
: u a l 
Nineteen Hiousand Eight. Hundred Forty* 
( s 19,840.00 p e r annum, p a y a b l e 
i n t w e l v e 12} e q u a l m e n t n i y 
i n s t a l l m e n t s d u r i n g e a c n y e a r . ( S e c . 
* F i r s t 24 months 
Last 12 months - 329,760.00 
01) 
P 2 . 2 
Percentage 
Rental: Six oercent [Sec. 4. 
Tenant's 
Ini tial 
Share of 
Common 
Expenses: 
(1,07 
One and Seven One Hundredths percon t 
I) (Sec. 11 
Addresses 
for Notices To Landlord: 
Trolley Square Associates 
19 9 Trolley Square 
Salt Lake City, Utah 34102 
To Tenant: 
At the Leased Premises o r 
Somebody's Mother, Inc. 
212 Trol ley Square 
Salt Lake Ci ty , Utah 84102 
S e c u r i t y 
D e p o s i t : N/A 
D o l l a r s {Sec. 9, 
Tenan 
Cont r 
Merer. 
Assoc 
1
 r~ T o : i a l 
i a u z i c: 
Nine Hundred Thirtv-Two and 80/100 
D o l l a r s 
932.80 (Sec. 1! 
P.e fe- n c e s m t h i s A r t i c l e I to o t h e r a r t i c l e s and s e c t i c 
ot t h i s Lease a r e f o r c o n v e n i e n c e and d e s i q n a t e some or tno o t h e r 
a r t i c l e s and -oct .rni .^ t h e r e o f v/iicro r c r c , rn i c« "^  ' ^ ' ;^-' n.i r r 1 cu 1 .ir 
Fundar.en t a i Lease P r o v i s i o n s a p p e a r . Lach r e f e r e n c e 
to any or tr.e Fur.ciaren t i 1 Lease P r o v ^ i o n r conracncci 
A r t i c l e I s n a i l Le c o n s t r u e d to i n c o r p o r a t e a l l o; ti 
In tnc 
n t: 
under each sucn Fundamental Lease Provision 
f./een any Fundamental : 
the Lea.se, one latter snail control 
conflict bet\:een v Lease Provision ana 
t;iis Lease 
t:ii i :> 
ie i crm:; pmv 
event of any 
tne balance c 
and se rv ice areas wi th in the Shopping Center with the improvements 
the reon , whether or not shown on an e x h i b i t h e r e t o . 
ARTICLE I I I 
GRANT AND TERM 
Section 3.01. Leased Premises. The Landlord hereby leases 
and demises unto the Tenant and the Tenant hereby leases and takes 
from the Landlord, for the term, at the rental, and upon the covenants 
and conditions herein set forth, the Premises described on Exhibit "A" 
attached hereto and made a part hereof. The Premises shall be con-
structed, altered or refurbished in accordance with the reauirements 
outlined on Exhibit "3" attached hereto and made a part hereof. 
Section 3.02. Use of Additional Areas. The use and occu-
pation by the Tenant of the Leased Premises shall include the use 
m common with others entitled thereto of the common areas*, 
employees' parking areas, service roads, loading facilities, side-
walks and customer car parking areas and other facilities as may be 
designated from time to time by the Landlord, subject, however, to 
the terms and conditions of this Agreement and to reasonable rules 
and regulations for the use thereof as prescribed from time to time 
by the Landlord. 
Section 3.03. Term. The term of this Lcaso slial.J beqin 
as of the date that Landlord notifies Tenant thai: Landlord's work 
in the Premises as described in Exhibit "B" has been completed, or 
on the day Tenant occupies the Premises, whichever occurs first. 
Certification of the architect by whom the final plans and specifi-
cations were prepared that the Landlord's work in the Premises has 
been completed in accordance with Exhibit "B" shall be conclusive 
and binding upon the parties hereto. The term of this Lease shall 
end on the last day of the final lease year as specified in Article I 
hereof, unless sooner terminated as hereinafter provided. If the 
'.erm hereof has not commenced within thirtv-six (36) months from the 
Date of Lease Agreement set forth ir. Article I, Landlord may termi-
nate this Lease Agreement by written notice to Tenant. If the term 
has not commenced within five (5) years from the date set forth in 
Article I, this Lease Agreement shall automatically terminate. 
Section 3.04. Lease Year Defined. The term "lease year" 
as used herein shall mean a period of tweive (12) consecutive full 
calendar months commencing on the first dav of January of each year 
during^the term hereof. The first lease year shall begin on the 
date of commencement of the term hereof if such date of commencement 
shall occur on the first day of January; if not, then the first 
lease year^shall commence upon the first day of January next following 
the date of commencement of the term hereof". Each succeeding lease 
year shall commence upon the anniversary date of the first lease 
year. Any portion of the term hereof prior to commoncoment of the 
first lease year shall be deemed a "rsartial lease year"; any reference 
m this Lease to "lease year" shall be construed to mean lease year 
or partial lease year, whichever is applicable under the circumstances. 
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any such assessments and such determination shall be binding upon 
both Landlord and Tenant. 
Section J . . '.ssessments and Charges. The Tenant shall 
promptly pay any moir/y rc^ruLred to be paid pursuant to Sections 
4.04, 11.01, 13.01, 13.02, 14.03, 14.04 and 15.02, and all other 
sums of money or charges required to be paid by Tenant under this 
Lease, whether or not the same be designated as "rent". If such 
amounts or charges are not paid at the time provided in this Lease 
they shall nevertheless, if not paid when due, be collectible with 
the next installment of rent thereafter fallinq duo hereunder, but 
nothing herein contained shall be deemed to suspend or delay the 
payment of any amount of money or charge at the time the same 
becomes due and payable hereunder, or limit any other remedy of th 
Landlord. 
Section 4.06. Past Due Rent and Additional Assessments 
and Charges. If Tenant shall fail to pay, when the same is due ail 
payable, any rent or any amounts or charges of the character descr 
in Section 4.0 5 hereof, such unpaid amounts shall bear interest fr 
the due date thereof to the date of payment at the rate of eightee 
percent (181) per annum. If Tenant shall fail to pay any monthly 
installment of minimum annual rent within five (5) days after its 
due date, a late charge of five percent (5%) of such past due pay! 
shall be oaid bv Tenant. 
ARTICLE V 
RECORDS AND BOOKS OF ACCOUNT 
Section 5.01. Tenant,1 s Records. For the purpose of asce 
taining the amount payable as rent, Tenant agrees to prepare and 
keep or make avaiiaole en the Leased Premises for a period of not 
less than two (2) years following the end of each lease year adeqi 
records which shall show inventories and receipts of merchandise 
at the Leased Premises, and daily receipts from all sales and oth€ 
transactions on or from the Leased Premises by Tenant and any othe 
persons conducting any business upon or from .said Premise.". Tuiiai 
shall record at the time of sale, in the presence of the customer, 
all receipts from sales or other transactions whether for cash or 
credit in a cash register or in cash registers having a cumulative 
total and having such other features as shall be approved by Land-
lord. Tenant further agrees to keep on the Leased Premises for ai 
least two (2) years following the end of each lease year the state 
and federal income, sales and occupation tax returns with respect 
to said lease years and ail pertinent original sales records. 
Pertinent original sales records snail include: (a) cash registe! 
tapes, including tapes from temporary registers; (b) serially numi 
sales slips; (c) the originals of all mai-1 orders at and to the 
Leased Premises; (d) tne original records of all telephone orders 
at and to the Leased Premises; (e) settlement report sheets of 
transactions with sub-tenants, concessionaires and licensees; (f) 
original reccrus showing that merchandise returned by customers w< 
purchased at the Leased Premises bv sucn customers; g^) memorandu 
construction of any private, pub LC or quasi-public work. Landlord 
snail not be liable for any late c defect in the Leased Premises or 
in tne building of which they fora a part. All property of Tenanr 
kept or stored on the Leased Premises shall be so kept or stored 
at the risk of Tenant only and Tenanr shall hold Landlord harmless 
from any claims arising out of damage to tho same, including subro-
gation claims by Tenant's insurance carrier. 
Section 25.03. Notice, by Tenant. Tonanl shrill <j i vo 
immediate notice to Landlord in case of fire or accidents in the 
Leased Premises or in the building of which the Premises are a part 
or defects therein or in any fixtures or equipment. 
ARTICLE XXVI 
HOLDING OVER, SUCCESSORS 
Section 26.01. Holding Over. Any holding over after the 
expiration of the term hereof, witn the consent of the Landlord, 
shall be construed to be a tenancy from month to month at the rents 
herein specified (prorated on a monthly basis) and shall otherwise 
be on the rerms and conditions herein specified, so far as applicable. 
Section 26.02. Successors. All rights and liabilities 
herein given to, or imposed upon, m e respective parties hereto 
shall extend to and bind the several respective heirs, executors, 
administrators, assigns and successors of the said parties; and if 
there shall be more than one tenant, they shall all be bound jointly 
and severally by the terms, covenants and agreements herein. No 
rights, however, shall inure to the benefit of any assignee of 
Tenanr unless the assignment to such assignee has been approved by 
Landlord in writing as provided in Section 17.01 hereof. 
ARTICLE XXVII 
QUIET Z::JGY:L:::T 
Section 27.31. Landlord ' s Ccvcnant. npon payment by the 
Tenant of the rents herein provided, ana upon the observance and 
performance of all the covenants, terms and conditions on Tenant's 
part to be ocserved and performed, Tenant shaLl praecabiv and ;uiotiy 
hold and en^oy the Leased Premises for rnc term hereby demised 
without hindrance or interruption cy Landlord or any other person 
or persons lawfully or ecyaita:;iy claiming ^y, througn or under tne 
Landlord, suoject, nevertheless, to tne corms and conditions of this 
Lease. 
ARTICLZ XXVI 
Section 28.06. Attorneys' Fees. In the event that at 
any time during the term of this Lease either the Landlord or the 
Tenant shall institute any action or proceeding against the other 
relating to the provisions of this Lease, or any default hereunder, 
then, and in that event, the unsuccessful party in such action or 
proceeding agrees to reimburse the successful party for the 
reasonable expenses of such action including reasonable attorneys1 
fees and disbursements incurred therein by the successful party. 
Section 28.07. Notices. Any notice, demand, request or 
other instrument which may be or are required to be given- under 
this Lease shall be delivered In person or sent by United States 
certified mail, postage prepaid, and shall be addressed (a) if to 
Landlord at the address first hereinabove given or at such other 
address as Landlord may designate by written notice and (b) if to 
Tenant at the Leased Premises or at such other address as Tenant 
shall designate by -written notice. 
Section 2 8.08. Captions and Section Numbers. The caption 
section numbers, article numbers, and index appearing in this Lease 
are inserted only as a matter of convenience and in no way define, 
limit, construe, or describe the scope or intent of such sections 
or articles of this Lease nor in any way affect this Lease. 
Section 28.09. Tenant Defined, Use of Pronoun. The word 
"Tenant" shall be deemed and taken to mean each and every person or 
party mentioned as a Tenant herein, be the same one or more; and if 
there shall be more than one Tenant, any notice required or permitt 
by the terms of this Lease may be given by or to any one thereof, 
and shall have the same force and effect as if given by or to all 
thereof. The use of the neuter singular pronoun to refer to Land-
lord or Tenant shall be deemed a proper reference even though Land-
lord or Tenant may be an individual, a partnership, a corporation, 
or a group oz two or more individuals or corporations. The necess§ 
grammatical changes required to make the provisions of this Lease 
apply in the plural sense, where there is more than one Landlord or 
Tenant anci to eicher corporations, associations, partnerships, or 
individuals, males or females, shall in all instances be assumed 
as though in each case fully expressed. 
Section 28.10. Broker's Commission. Each of the parties' 
represents and warrants that there are no claims for brokerage 
commissions cr finder's fees in connection with the execution of 
this LeasQ, except as listed below, and each of the parties agrees 
to indemnify the other against, hold it harmless from, all liabilit 
arising from any such claim (including, without limitation, the cos4 
of counsel fees in connection therewith) except as follows: 
Section 20.11. Partial Invalidity. If any term, covenam 
or condition of this Lease or t:,- application thereof to any pernor 
or c::*c::!ii;t.,mcc shall, to any o;-.:r:nt, be invalid or unenforceable, 
the remainder ef this Lease, or u:;c application of sucn term, cove: 
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Section 28.20. Commencement of Lease. This lease shall/commence 
and be in full effect when tenant opens for businessCK December 1, 1980 
whichever occurs first. The conmencement of this lease shall make null 
and void that lease between Somebody's Mother, Inc. and Trolley Square 
Associates dated May 9, 1977 
Section 28.21. Partial Lease Year. Any additional months of 
occupancy due to partial lease year shall be charged rent at the rate 
of $8.00 per square foot prior to the last 12 months of occupancy, or 
the calendar year 198». \. 
IN WITNESS WHi-RSOF, Landlord and Tenant have sinned and 
sealed this Lease as cf the day -md year first above written. 
TROLLEY SQUARE^a Partnershi 
Tonant shall be a corporation/ 
z:\e auchorized officers must sign 
on behalf of the corporation. The 
Lease must be executed by the 
president or vice-president and 
the secretary or assistant secre-
tary, unless the by-laws or a 
resolution of the board of• 
directors shall otherwise provide, 
in which event, the by-laws or a By, 
certified copy of the resolution, 
as the case may be, must be 
furnished. Also the appropriate 
corporate seal must be affixed. 3y 
\^^4L^CCf *- ttk'sr 
TENANT 
CiU/'.iuO," EL o l LL,nhr. 
WKLUbAS, a c e r t a i n Loa:;c or even d a t e h e r e w i t h h,i~ been, o r 
w i l l be , e x e c u t e d by arid between TROLLEY 'JUUARL, a par Liu: rsh i.n, 
t h e r e i n r e f e r r e d t o a s "Landlord" and Somebody's Mother, Inc. 
______———____——.__^_____ ._____________>____-___________________' 
t h e r e i n r e f e r r e d to as " T e n a n t , " c o v e r i n g c e r t a i n Premises i n the 
C i ty of S a l t Lake., County of S a l t Lake, S t a t e of Utah, and 
WHEREAS, t h e Landlord under s a i d Lease r e q u i r e s as a c o n d i -
t i o n to i t s e x e c u t i o n of s a i d Lease t h a t t h e u n d e r s i g n e d g u a r a n t e e 
t he f u l l p e r f o r m a n c e of the o b l i g a t i o n s of the Tenan t under s a i d 
Lease ; and 
WHEREAS, the u n d e r s i g n e d i s d e s i r o u s t h a t Landlord e n t e r 
i n t o s a i d Lease w i t h Tenan t , 
NOW, THEREFORE, in c o n s i d e r a t i o n of the e x e c u t i o n of s a i d 
Lease by T r o l l e y Square as Land lo rd , the undors.i nnod hereby u n c o n d i -
t i o n a l l y g u a r a n t e e s t h e f u l l per formance of each and a l l of the 
t e r n s , c o v e n a n t s and c o n d i t i o n s of s a i d Lease t o be kept and p e r -
formed by s a i d T e n a n t , i n c l u d i n g the payment of a l l centa l : : and 
o t h e r cha rges to a c c r u e t h e r e u n d e r . The u n d e r s i g n e d f u r t h e r a g r e e s 
a s f o l l o w s : 
1 . T h a t t h i s covenan t and a g r e e m e n t on i t s p a r t s h a l l 
c o n t i n u e in f a v o r of the Landlord n o t w i t h s t a n d i n g any e x t e n s i o n , 
m o d i f i c a t i o n , o r a l t e r a t i o n s of s n u i Lease e n t e r e d i n t o by and 
between the p a r t i e s t h e r e t o , or t h e i r s u c c e ::::;un; of unsiauis, 01: 
n o t w i t h s t a n d i n g any a s s i g n m e n t of s a i d L e a s e , wi th or w i thou t the 
consen t of the L a n d l o r d , and no <•;•: tor.:: 10:1 , :r.od 1 f i <:a L i on , a l t e r a t i o n 
o r a s s ignment of the above i n t e r r e d to Lease sha lL in anv' manner 
r e l e a s e or d i s c h a r g e the u n d e r s i g n e d and i t does hereby consen t 
t h e r e t o . 
2 . T h i s Guaran tee w i l l c o n t i n u e unchanged by any b a n k r u p t c y , 
r e o r g a n i z a t i o n o r i n s o l v e n c y of the Tenan t o r any s u c c e s s o r or 
a s s i g n e e t h e r e o f o r by any d i s a f f i r m a n c e o r abandonment by a t r u s t e e 
of Tenan t . 
3 . L a n d l o r d may, v. i thou:-, n o t i c e , a s s i g n t h i s Guarantee of 
Lease m whole o r in par: , and no a s s i g n m e n t o r t r a n s f e r of the Lease 
s h a l l o p e r a t e to e x t i n g u i s h or d i m m i s h the l i a b i l i t y of the u n d e r -
s igned h e r e u n d e r . 
4 . The l i a b i l i t y of t h e u n d e r s i g n e d u n d e r t h i s G u a r a n t e e 
o f Le^^<2 s h a l l , be p r i m a r y , -.ad in, anv r i ' i h r 01" -e'l ion which s h a l 1 
a c c r u e to L a n d l o r d u n d e r t h e La a r e , t h e L a n d l o r d may, a t i t s c a t i o n , 
p r o c e e d a g a i n s t t h e undzrzi^r.Q'Ji w i t h o u t i u a v i n s commenced any a c t i o n 
o r h a v i n g o b t a i n e d any j u d g m e n t a u a m s t t h e T e n a n t . ' 
6. The undersigned hereby waives not ice of any demand 
by the landlord, a s .we l l as any notice of defaul t in the payment 
o^ rent or any o ther amounts contained or reserved in the Lease. 
The use of the singular herein s h a l l include the plural", 
obligation of two or more pa r t i e s shalL be joint and several. 
Trie terms an<3 provis ions of th is Guarantee sha l l be binding upon 
and inur e to the benef i t of the respect ive successors and assign^ 
of the Part ies herein named. 
IN WITNESS WHERLOF, the undersigned has crused this 
Guarantee to be executed as of the date SQL forth on Page 1 of t h i 
Lease. 
-tr-
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txj OF MAY 1, 1?HJ 
TROLLEY SQUARE 
TENANT'S CERTIFICATE 
THE UNDERSIGNED, as tenant under that certain Lease (the 
"Lease") dated Septentaer 3, 1980 made and entered into between 
TROLLEY SQUARE ASSOCIATES, as Landlord, hereby certifies that the 
undersigned has entered into occupancy of the premises described 
in the Lease at Salt Lake City, State of Utah, and further certi-
fies and represents as follows: 
A. The term of the Lease is for three year(s) and expires 
on December 31, 1984. 
B. There are no options except as follows: NONE 
C. Annual base rent is $**19,840.00* payable monthly $1,653.33 
vs. an annual percentage rent of 6 % payable monthly. Square 
footage is 2480. 
D. All conditions of the Lease to be performed by Landlord 
necessary to the enforceability of the Lease have been satisfied 
and there are no defaults by Landlord thereunder. 
E. S ** - 0 - ** as security deposits or advance rents have 
been paid. 
F. On this date there are no existing defenses or offsets 
which the undersigned as Tenant has against the enforcement of 
the Lease by Landlord. 
G. The Lease is in full force and effect in accordance with 
its terms and has not been assigned, modified, supplemented or 
amended. Said Lease includes an attornment clause and a 
subordination of Tenants rights to the lien of any debt on the 
property. 
THIS CERTIFICATE may be relied upon by any party purchasing 
and/or taking a debt interest in the premises described in the 
Lease. 
DATED THIS 15ttv day £ f Mav 1 9 8 3 . 
By f^o*^ 7/J/lJlU//^ TENANT Sorebody's Mother 
BHS Loan No. 09-50900-1 
ESTOPPEL CERTIFICATE 
TO: BH Mortgage Corporation 
c/o Thomas A. Ellison 
Van Cott, Bagley, Cornwall, 4 McCarthy 
Suite 1600 
50 South Main Street 
Salt Lake City, UT 84144 
The undersigned hereby certifies that: 
1. The undersigned. Somebody's Mother, Inc. (the 
"Lessee"), is the tenant and present occupant of premises 
located in the City of Salt Lake, County of Salt Lake, State of 
Utah, commonly known as Trolley Square and more particularly 
described in the "Lease" described and defined below (the 
"Premises") which constitutes a portion of the property known 
as Trolley Square located between 6th and 7th East Streets and 
Fifth and Sixth South Streets, Salt Lake City, Utah (the 
"Shopping Center"). 
2. The Premises are leased under a written lease 
dated September 3
 t 19 80_ t between Lessee as tenant and 
Trolley Square Associates or its predecessor (the "Lessor") as 
landlord, as. amended by documents 
dated n/a . A copy of the lease 
and all amendments thereto (collectively "the Lease") are 
attached. The Lease constitutes the only agreement between 
Lessor and Lessee with respect to the Premises. 
3. Any work required of the Lessor pursuant to the 
Lease has been completed in accordance with the terms of the 
Lease, and the undersigned has accepted, and is now in 
possession of, the Premises. The Lease is in full force and 
effect. 
4. The sum of $ -0' has been paid by Lessee 
to Lessor as a security deposit and rent of $ T653.33 P^r 
month has been paid through , 1983. 
5. The Lease provides option(s) to extend or renew 
the Lease term for none years each. (If no option exists 
insert "none".) 
6. Lessee has no option or right of first refusal to 
purchase the Premises or any portion of the Shopping Center. 
The Lessee's only interest in the Premises or the Shopping 
Center is the Lease. 
7. No person or firm other than Lessee is in 
possession of the Premises and, to the best of Lessee's 
knowledge, no other person or firm other than Lessor has a 
future right to occupy the Premises. (If anyone else has such 
rights, state name, address, and explain such rights: 
NTA " — 1 
8. Lessee has not assigned or rntered into any 
subleases of the Premises, except as follows: __ 
N/A 
9. As of the date of this certificate, Lessee has no 
claims or offsets against Lessor, and Lessor is not in default 
in the performance of the Lease and has not committed any 
breach of the Lease, and no event has occurred which with the 
giving of notice and/or the passage of time shall constitute a 
breach thereunder. (If there is any claim, offset or default, 
please explain: 
_ N/A ~ 
" ) 
10. The statements in this certificate may be relied 
on by Lessor, and purchaser of any interest in the Shopping 
Center, and any lender who extends credit secured by a trust 
deed interest in the Shopping Center, and their assigns and 
successors in interest. Lessee acknowledges that BH Mortgage 
Corporation has entered into a commitment to provide a loan 
secured by a trust deed on the Shopping Center and that any 
funding of the loan will be made by BH Mortgage Corporation in 
reliance upon the foregoing statements. Lessee agrees to give 
to BH Mortgage Corporation and to any other lender the name and 
address of which has been provided to Lessee written notice of 
any default by Lessor during the term of the Lease and a 
reasonable period after the default within which BH Mortgage 
Corporation or any other such lender may cure the default. 
. i. 
THIS CERTIFICATE WAS EXECUTED ON June , 1983 
TENANT: 
Name 
Somebody's Mother 
By 
STATE OF UTAH ) 
COUNTY OF SALT LAKE) 
ss 
On this ** day of June, 1983, personally appeared 
before me Mary Whit^ irig.;" , Che signer of the foregoing 
instrument, who duly acknowledged to me that he executed the 
s a m e
- Elaine Nielson 
"KARY PUBLIC 
siding at .Salt Lake 
My Commission Expires 
°-T7-fn 
053183 
1826E 
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TENANT ESTOPPEL CEFTIFICATF 
TO: MEL SIMON COMPANY 
c/o Trolley Square Developers 
199 Trollev Square 
Salt Lake City, Utah 84102 
Attention: Paul S. Elkin 
RE: Lease in favor of the undersigned (the "Tenant11) 
affecting Premises (the "Premises") located in 
Trolley Square Shopping Center (the "Center"). 
Gentlemen: 
You have advised us that MEL SIMON COMPANY or its 
assigns (the "Purchaser"), intends to acquire the Center 
from TROLLEY SQUARE DEVELOPERS (the "Owner"). The 
undersigned Tenant, realizing that Purchaser will be relying 
upon this Estoppel Certificate in acquiring the Center, 
hereby certifies and agrees as follows: 
1. The following instruments, collectively, 
constitute the "Lease" referred to herein: 
Trolley Squar^a) Lease, dated 9-30-80 . between 
Developers Partnership as lessor, and undersigned, as 
tenant; 
(S; iiemorandum of Lease between the ~foresaid 
lessor and lessee; and 
(c) Addendum or Amendment to Lease Agreement, 
dated 8-26-83 fnote) between the aforesaid lessor and 
tenant. 
2. The Lease is in full force and effect and 
constitute the entire Agreement between the Tenant and Owner 
with respect to the Premises and the Center, and there are 
TTO (A-li'm written or oral understandings with respect to the 
Lease between the Owner and the Tenant. 
3. All rents and other charges under the Lease now 
due to the Owner have been paid. 3St concessions, rebates, 
allowances, or other considerations for free or reduced rent 
are. in ffu prcu^ ci ne^f/aftm P r T c e ^ i t ne<j< 
- i -
Per 
4. A security deposit is held by the Owner in the 
amount of $ None • 
nup •Ap%fc~defaults, defenses, or offsets or abatements 
of rent s!vje •«£'*existence or have been asserted under the 
Lease by either the Tenant or the Owner. There are no 
actions, suits or claims pending or threatened with regard 
to the Lease, and Tenant knows of no circumstances which 
could form the basis for such claims. 
5. All improvements and other work required to be 
made or performed by the Owner have been completed to the 
satisfaction of the Tenant, and Tenant has accepted full and 
complete possession of the premises. 
NOW 
6. Rental payments in the amount of $ 19.340.OOf29.7C 
per year commenced under the Lease as of . 
Advance rental payments are held by the Owner as follows: 
None _ _ • 
The present terra of the Lease exp ires XXK Upon 30 dnvs written 
provided, however, the Tenant has No consecutive 
year renewal o p t i o n s . Tenant has not given Owner 
wri t ten n o t i c e of Tenant's termination or cance l la t ion of 
the Lease . 
7 . Tenant i s s o l e l y re spons ib l e for payment of a l l 
charges for u t i l i t i e s CAM. HVAC. Pmnprtv & L i a b i l i t y Ins,. Pr 
nRixQ^SSXx^X^^^Sfi&^^^^i^^^^ T a x . Merc Hants Fund fe anv o t fc 
charges a s soc ia t ed with the «repairr ,maintenance & operation of t 
ujiflun reason. 
8. Tenant warrants that it has paid for all labor, 
material and supplies utilized by the Tenant for 
construction or remodeling of the premises. 
9. The base year for computing tax and any other 
escalations, if any, under the Lease is the fiscal year 
ending 1980 . 
Mary Whitesides 
10. Elaine Nielson . executed and are bound 
by a Guaranty Agreement, whereby they jointly and severally 
guaranteed Tenant's payment of rent and performance of all 
other agreements and obligations specified in the Lease. 
This Estoppel Certificate is given in anticipation 
of the Purchaser's acquiring the Center and may be relied 
upon by the Purchaser in connection therewith. Tenant 
consents to the transfer of the Center to the Purchaser and 
agrees to attorn to the Purchaser upon Purchaser's taking 
title to the Center. 
-2-
DATED t h i s '/ 
By; , / . tC 
T i t l e : 
ATTEST: 
By: ~^kxcC^Ccfi<^ 
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TRANSCRIPT PAGES 
VOLUMES I - IV 
Vol. I
 1 0 
Q Do you recall the first lease that was 
negotiated? 
A Yes, it goes way back to not long after we 
opened the square. I think it was in about 1974. 
Q Do you recall a lease being negotiated in the 
early 1980s with Somebody's Mother? 
A Yes, after the lease expired that we entered in, 
in '74, we expanded them two times—they were a very good 
tenant—and increased the size of their space at their 
request on two separate occasions. And in about 1980 we 
entered into a longer-term lease for their new quarters. 
Q Do you know when that lease expired, Mr. Wright? 
A I believe it was- -
MR. PERKINS: Your Honor, I'm going to object. 
THE WITNESS: December 31, 1984. 
MR. PERKINS: I'll withdraw the objection. 
THE COURT: All right, now, I didn't hear the 
answer. Could you repeat it for me again, Mr. Wright? It 
expired on what date? 
THE WITNESS: Yes, the lease expired December 31, 
1984. 
Q (BY MR. WEEKS) Did the tenant continue in 
occupancy after that date? 
A Yes, they did. 
Q Mr. Wright, did you negotiate the lease that 
COMPUTERIZED TRANSCRIPT 
Vol. I
 x l 
1 expired December 31st, 1984? 
2 A Yes, I did. 
3 Q And in what capacity did you negotiate that 
4 lease? 
5 A As a partner of Trolley Square. 
6 Q Do you recall who signed the lease? 
7 A Mary Whitesides and Elaine Nielson. 
8 MR. WEEKS: If I may approach the witness, Your 
9 Honor? 
10 THE COURT: You may. 
11 Q (BY MR. WEEKS) I show you, Mr. Wright, what's 
12 been marked as Plaintiff's Exhibit 42, and ask you if you 
13 can identify that document. 
14 MR. PERKINS: What exhibit number was that? 
15 THE COURT: Forty-two, counsel. 
16 THE WITNESS: Yes, this was executed on the 3rd 
17 day of September, 1980, by myself as landlord, and with the 
18 tenants Elaine Nielson and Mary Whitesides. There's also a 
19 guaranty of that lease, which is attached, also guarantied 
20 by Mary Whitesides and Elaine Nielson. 
21 Q (BY MR. WEEKS) To the best of your knowledge, 
22 Mr. Wright, is that the signature of the two individual 
23 defendants, Ms. Whitesides and Ms. Nielson? 
24 A Yes, it is. That is. 
25 Q Mr. Wright, have you ever received notice that 
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1 I A Yes, Trolley Square always had a marketing 
2 director, and most of the time an assistant marketing 
3 director, or an intern from either the University of Utah 
4 or Brigham Young University. 
5 Q Was there any period of time from 1980 through 
6 July of 1986 when you did not have marketing people? 
7 A There was no time that I recall when we did not 
8 have marketing people. 
9 Q Did you hire a maintenance staff at Trolley 
10 Square Shopping Center? 
11 A Yes, we did our own maintenance in house after a 
12 couple of attempts to try outside help. 
13 Q And starting in nineteen- - Well, let's start 
14 with the period when Mr. Sabin came into ownership with 
15 you. Do you recall the name of the man who was the 
16 maintenance manager and director? 
17 A Yes, he brought in a very excellent maintenance 
18 man by the name of Van Perry, who is still there, who was 
19 retained by Simon. We also had our in-house construction 
2 0 that was run by Ken Rudy at that time. He has also been 
21 maintained through this whole period by Simon. 
2 2 Q Mr. Wright, I show you Plaintiff's Exhibit 4 3 
2 3 and ask you if you can identify that document. 
24 A Yes, this was prepared on May 1, 1983, and it's 
25 a tenant certificate of occupancy at Trolley Square. 
Vol. I 18 
1 Q And Mr. Wright, does that document bear a date 
2 and signature? 
3 A Yes, it's dated the 15th of May, 1983, and it is 
4 signed by Mary Whitesides on behalf of Somebody's Mother. 
5 Q As far as you know, is that the signature of 
6 Miss Whitesides? 
7 A It's the same as the one on the lease. 
8 Q Do you have any reason to believe that that was 
9 not signed by Miss Whitesides? 
10 A No, this was signed by Mrs. Whitesides. 
11 Q Mr. Wright, I show you what has been marked as 
12 Plaintiff's Exhibit 44, and ask you if you can identify 
13 that document. 
14 A Yes, this is an estoppel certificate. 
15 Q Does that document bear a date and signature? 
16 A Yes, it's dated June, 1983, and signed by the 
17 tenant Somebody's Mother by Mary Whitesides. The same 
18 signature appears on the other two documents, the 4th day 
19 of June, 1983. It's also signed by a notary public, Margie 
2 0 Ann Tucker, acknowledged on the same date. 
21 Q Do you have any reason to believe that document 
22 was not signed by Mary Whitesides? 
2 3 A No reason to believe that. 
2 4 Q Mr. Wright I show you what's been marked as 
25 Plaintiff's Exhibit 45 and ask you if you can identify 
Vol. I 19 
1 that. 
2 A Yes, this is another tenant estoppel 
3 certificate. The date on it is, it looks like March 6th, 
4 1986, the 6th day of March, 1986. 
5 Q Does that bear a signature on it? 
6 A Yes, it's also signed by Mary Whitesides. 
7 Q Do you have any reason to believe that she did 
8 not sign that document? 
9 A No, it's attested by her sister, Elaine 
10 Whitesides, as vice president. 
11 Q Elaine who? 
12 A Elaine Nielson, excuse me. 
13 Q Mr. Wright, for what purpose were the last three 
14 exhibits being signed? Deal first of all with Exhibit 43. 
15 A Okay, this was a certificate that we had our 
16 tenants sign at that time that we could use, with our 
17 lenders or in financing, and it said that the information 
18 on here could be relied on by any party purchasing or 
19 taking a debt interest in the premises described by the 
2 0 lease. And it described the condition of the lease there, 
21 it states the base rent, it also states that the lease is 
22 in full force and effect, and there is no modifications, 
2 3 changes, or offsets. That's the first one. 
2 4 The next one, dated- -
25 MR. PERKINS: And that's Exhibit 44? 
20 
Vol. I 
1 THE WITNESS: That's Exhibit 43. 
2 MR. PERKINS: The one you're talking about now. 
3 THE WITNESS: Yes, Exhibit 44 is an estoppel 
4 certificate to B. H. Mortgage Corporation whereby 
5 Somebody's Mother makes certification that they are 
6 occupying the premises under a lease of September 3rd, 
7 1980, that the lease is in full force and effect, that the 
8 monthly rental's been paid through '83, they have no 
9 options to extend. They have not assigned this elsewhere, 
10 and they have no claims or offsets against the lessor, and 
11 the lessor is not in default in the performance of the 
12 lease, nor has the lessor committed any breach- -
13 MR. PERKINS: Your Honor, I'm going to object to 
14 this testimony. I think the exhibit will speak for itself. 
15 THE COURT: All right, your objection- -
16 THE WITNESS: I'm explaining what it is. That's 
17 what it was. 
18 THE COURT: Just a moment, sir. The objection is 
19 sustained. When an objection is made, I will ask that all 
20 witnesses, including you, Mr. Wright, stop talking and give 
21 me an opportunity to rule. 
22 THE WITNESS: I'm sorry, Your Honor. 
23 THE COURT: The last part of the answer will be 
24 stricken. You may proceed. 
25 Q (BY MR. WEEKS) Mr. Wright, with regard to 
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1 Exhibit P-45, do you recall why you were required to get 
2 that document signed? 
3 A Yes, Mel Simon Company had agreed to purchase 
4 Trolley Square subject to their due diligence, and this was 
5 part of their due diligence, to review all of the existing 
6 tenancies in Trolley Square. 
7 Q Thank you. Mr. Wright, you have testified that 
8 you hired a CPA. Did you have occasion to communicate with 
9 the accounting department? 
10 A Yes, on an almost daily basis. 
11 Q You indicated Mr. Bastian worked under your 
12 supervision? 
13 A That's correct. 
14 Q Are you familiar with the billing practices of 
15 Trolley Square Associates during the period from 1980 
16 through 1986? 
17 A Yes, I am. 
18 Q Mr. Wright, I show you four exhibits that are 
19 marked Plaintiff's Exhibits 47, 48, 49, and 50, and ask you 
2 0 if you can identify those. 
21 A Yes, these are copies of statements furnished to 
22 Somebody's Mother on four separate occasions. These 
2 3 statements were given each tenant in Trolley Square every 
24 month. 
2 5 Q Was that the normal procedure, was to bill, 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
anyone else? 
A No, it was- -
Q I'll show you, Mr. Wright, 
Plaintiff's Exhibit 51, it's actually 
exhibit, but each one is marked. Can 
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what's been marked 
three pages on one 
you identify that? 
A Yes, I can. 
Q What is that? 
A This is a summary of the rentals owed by 
Somebody's Mother, three-page analysis showing each month 
the accrued rents and expenses for the common area, 
insurance, taxes, merchants' dues, financing charges, 
minimum rent, and percentage rent. It also shows the 
payments that they made to Trolley Square on those 
accounts. 
Q Okay, now, when was that prepared, do you know? 
A That was prepared by our accounting staff, it 
runs through 1986, so it was probably prepared 1987. 
Q Were you still in a position to- -
MR. WEEKS: Your Honor, if I may help you, there. 
Let me give you the numbering there. That's 10 in your 
book, there. 
THE COURT: Thank you. 
MR. WEEKS: I apologize for not having those 
numbered the way yours are numbered. 
Q (BY MR. WEEKS) Mr. Wright, when you sold the 
Vol. I 30 
1 shopping center, did you retain the right to collect rent 
2 up until the time of the sale? 
3 A I retained the right to receive rent up to the 
4 time of the sale. I gave the Mel Simon Company a period of 
5 eighteen months in which they had the exclusive right to 
6 make the rental collection on my behalf. 
7 Q And you sold to Mel Simon in what month? 
8 A It was July of 1986. 
9 Q And so you retained the right to any receivables 
10 due at that point? 
11 A I did. 
12 Q And yet Mel Simon Company had the right to 
13 collect them? 
14 A Yes, they did, for a period of eighteen months. 
15 Q And why was that? Why did they have the right 
16 to collect them? 
17 A They asked for that right in order that existing 
18 tenants in particular, that I wouldn't go in and disrupt 
19 any negotiations they might want to be entering into with 
20 them for additional leases. They just felt that there 
21 could be an adversarial situation that they wanted to 
22 control for that period. 
2 3 Q What was your agreement with regard to, with 
24 Simon, with regard to collection of those rents? 
2 5 A They would collect the rents and remit them to 
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Q Do you know if they continued their efforts to 
collect the rent that existed prior to your sale? 
A Yes, they did. 
Q Did you have occasion to work with them in that 
area? 
A Yes, I did. And they hired at that time Cohne, 
Rappaport and Segal as their collection agents. 
Q Did you have the right to continue to work with 
their accounting department on those numbers and 
collections? 
A Yes, I did. I worked very closely with them to 
make sure that the figures were correct and the amount owed 
to me was the correct amount so that we could be sure how 
much was owed to the Simon entity and how much was still 
owed to mine. 
Q I see. Mr. Wright, I show you what's been 
marked as Plaintiff's Exhibit 54 and ask you if you can 
identify that. 
A Yes, this is a typewritten summary of the 
figures on 
referred t 
Q 
came from 
A 
the 
o as 
ledger . 
Exhibit 
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1 Q Was that prepared under your direction? 
2 A Yes, it was. 
3 Q And who prepared it? 
4 A The accounting staff at Trolley Square. 
5 MR. WEEKS: Your Honor, that's number 11 in your 
6 binder. 
7 THE COURT: Thank you. 
8 Q (BY MR. WEEKS) During this period of time after 
9 you sold, you continued to be a partner in Trolley Square? 
10 A Yes, I'm a limited partner to this day. 
11 Q Mr. Wright, have these sums represented by 
12 Exhibit 54 been paid? 
13 A They have not. It shows the amounts they paid 
14 at the end of the time when I sold, the amount that they 
15 owed me was $103,803.35, after giving credit for two 
16 payments that they made to Simon that were applied to my 
17 account. 
18 Q Mr. Wright, are you familiar with the lease 
19 agreement that has been marked as Plaintiff's Exhibit 42? 
2 0 A Yes, I am. 
21 Q Do you know if there's any provision in that 
2 2 lease agreement for holding over after expiration of the 
23 term? 
24 A Yes, there is, it's article 26. 
2 5 Q Upon what basis did you allow Somebody's Mother 
1 to continue to occupy the premises at Trolley Square after 
2 December 31, '84? 
3 A Under the same basis as the lease existed at the 
4 time it expired at the end of December of '84. 
5 Q Did anyone come and talk to you about the fact 
6 that the lease was terminated and it was now a new 
7 arrangement? 
8 1 A No, there was no discussion. 
9 Q Did you change your accounting records to treat 
10 that tenant any differently? 
11 A It was treated the same way, they were billed 
12 identically every month from then on. 
13 Q Could that tenant have left Trolley Square at 
14 any time after December 31, 1984? 
15 A With thirty days7 notice, they could have left 
16 any time they wanted. 
17 Q Did you ever have any indication from them that 
18 they were terminating their lease? 
19 A No, they wanted to stay and work it out. They 
2 0 liked Trolley Square and wanted to stay there. 
21 Q Mr. Wright, has there ever been a time when 
2 2 you've been asked for accounting data that you have not 
23 provided it to a tenant? 
24 A No, I've given them all the data they've ever 
2 5 requested. 
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1 Q Mr. Wright, I show you what's been marked 
2 Plaintiff's Exhibit 55, and ask if you can identify that. 
3 A Yes, this is a letter from M.S. Management 
4 Association, that's Mel Simon's management division, it's a 
5 letter to Somebody's Mother advising that the records 
6 indicate that they're delinquent to myself, Wallace Wright, 
7 $103,803, and that the delinquency consists of the 
8 following, a complete summary, and demanding them to pay 
9 it. 
10 Q Who sent that letter, Mr. Wright? 
11 A It was sent by Shirley Williams, the agent for 
12 TS1 partnership, from Mel Simon and Associates. 
13 Q Do you know Shirley Williams, Mr. Wright? 
14 A Yes, I do. 
15 Q And who is she? 
16 A She's an employee of M. S. Management that was 
17 in charge of collections. 
18 Q At whose direction did she send that letter? 
19 A Under mine and M. S. Management Associates. 
2 0 Q Do you know, Mr. Wright, if any response to that 
21 letter ever came back? 
2 2 A I don't know. 
2 3 Q Mr. Wright I show you what's been marked as 
24 Plaintiff's Exhibit 55-A, and ask you if you can identify 
2 5 that document. 
1 THE COURT: What is the number of this? 
2 MR. WEEKS: It's 55-A, Your Honor, and in your 
3 binder it's number 13. We had two 55's, so I asked her to 
4 put an A on that. 
5 THE COURT: I'm going to ask that we take a brief 
6 recess at this point. We'll be in recess about ten 
7 minutes. I want to make a copy of the exhibit list and 
8 renumber the courtesy copies I've got so I'm playing from 
9 the same sheet of music. We'll be in recess ten minutes. 
10 (Brief recess.) 
11 THE COURT: All right, counsel, you may proceed. 
12 Would you be good enough to take the stand again, Mr. 
13 Wright. You're still under oath. 
14 THE WITNESS: Yes, Your Honor. 
15 Q (BY MR. WEEKS) Mr. Wright, I show you what's 
16 been marked as Plaintiff's Exhibit 56, and ask you if you 
17 can identify that document. 
18 A This is a letter from John Nelson, Cohne, 
19 Rappaport and Segal, to Elaine Nielson and Mary Whitesides. 
2 0 Q Do you know who caused that letter to be sent, 
21 Mr. Wright? 
22 A Yes, this was during the period of time that Mel 
2 3 Simon was attempting to collect the past-due rents, it was 
24 sent under the direction of their counsel. 
25 Q Were you still directing their counsel 
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1 consistent with their collection instructions? 
2 A Yes, I was. 
3 Q Did you cause that letter to be sent? 
4 A Yes, I did. 
5 Q Do you know, Mr. Wright, if that letter was ever 
6 responded to? 
7 A I don't know if it ever was or not. 
8 Q Mr. Wright, I show you what's been marked as 
9 Plaintiff's Exhibit 57, and ask you if you can identify 
10 that document. 
11 A Yes, this is a termination letter sent from 
12 Melvin Simon Associates on April 13th, 1987, to Mary 
13 Whitesides and Elaine Nielson, stating that there had been 
14 repeated conversations and attempts to clear up our 
15 delinquencies, and since they were unable to resolve it and 
16 construction was necessary in their area, they asked that 
17 they vacate their space by May 15th. 
18 Q Did you have any input into whether that letter 
19 would be sent or not, Mr. Wright? 
2 0 A It was probably discussed with me. 
21 Q You knew they were going to be asked to leave 
22 the center? 
2 3 A Yes. 
2 4 Q And do you know why? 
2 5 A Because they couldn't resolve the rental 
1 delinquencies. 
2 MR. PERKINS: Your Honor, I have an objection to 
3 this line of testimony. The witness7 answer was equivocal, 
4 he was asked if he had any input. He didn't say yes or no. 
5 So this letter, without further evidence, I think, would 
6 have to be written hearsay, and I object to it. 
7 THE COURT: Now, is your objection, then, to the 
8 fact that he's getting into hearsay by answering the 
9 question? Is that your objection? 
10 MR. PERKINS: I think so. 
11 THE COURT: All right, I'm going to sustain the 
12 objection as to hearsay. I'm not going to strike any of 
13 the preceding answers. 
14 Mr. Wright, what that means—and you may already 
15 understand this—is that in a court of law, generally 
16 speaking, you're not allowed to testify as to what someone 
17 else told you who is not in the courtroom. 
18 THE WITNESS: I see. 
19 THE COURT: And Mr. Weeks will couch his 
2 0 questions with that in mind. You may proceed. 
21 Q (BY MR. WEEKS) You knew they were being asked 
22 to leave? 
23 A Yes. 
2 4 Q Had you been able to work out the past due rent 
25 and delinquencies with them? 
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A I had not. 
Q Do you know if the new owner, Simon Company 
partnerships had been able to work out a new lease 
arrangement with the defendants? 
A They tried, but they were unable to. 
Q Mr. Wright, I show you what's been marked for 
identification as Plaintiff's Exhibit 58, and ask you if 
you can identify that. 
A This is a summary of the late fees on the months 
in which the tenant was delinquent in their rent. 
Q What period of time does that cover, Mr. Wright? 
A January, '84 to July of '85. 
Q '85? 
MR. PERKINS: I guess I'm going to have to 
object, Your Honor. We've run out of exhibits I've been 
submitted by the plaintiff. I don't have a copy of that 
exhibit. 
THE COURT: Why don't you take the original, if 
you would, Mr. Weeks, and show it to counsel. 
MR. WEEKS: I'd be happy to. 
Q (BY MR. WEEKS) Mr. Wright, does the lease 
provide for late fees on payments? 
A Yes, it provides for a 5 percent of the minimum 
rent as a late fee, and then 18 percent interest on any 
unpaid balance. 
1 I Q Mr. Wright, have you found it necessary to 
2 I retain an attorney in this action? 
A Yes, I have. 
Q You've incurred attorneys fees? 
A Yes, I have. 
6 I Q I'll show you what's marked as Plaintiff's 
7 | Exhibit 59 and ask you if you can identify that document. 
Yes, this is a summary of the expenses that you 
9 — -
10 
11 that one? 
12 MR. PERKINS: No, I don't. 
13 I Q (BY MR. WEEKS) Mr. Wright, were attorneys fees 
incurred on this matter prior to October of 1990? 
A Yes, they were. 
Q Did you have to pay those fees? 
8 | A 
have submitted for the work you've done on my behalf. 
MR. WEEKS: I apologize, Mr. Perkins, do you have 
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My share, I assume, came out of my partnership 
with Simon. 
Q So you're not making a claim for those in this 
action? 
A No, I'm not. 
Q Those earlier fees? 
A No, I'm not. 
Q You'll also have fees after that date for trial 
in this matter; is that correct? 
DU 
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1 the paragraphs are numbered, so specifically it would be 
2 paragraph 28.20. 
3 THE WITNESS: Would you like me to answer, 
4 counsel? 
5 THE COURT: Will you repeat the question, please, 
6 counsel. 
7 Q (BY MR. PERKINS) I was asking, again, if this 
8 witness could tell the date this lease commenced. 
9 A Yes, with your help I found that it commenced on 
10 February 5th, 1981, and ran through the end of the calendar 
11 year, 1984. 
12 Q But this was a three-year lease, isn't it? 
13 A It was a lease that ran for the three years, 
14 plus any partial lease year. So it ran through '84. It 
15 states very clearly that this runs through the calendar 
16 year 1984, and it's been initialled by myself and Mary 
17 Whitesides. There's also a clause earlier in the lease 
18 thar helps define that. But that makes it even more clear. 
19 Q Are you looking, then, in the language under 
20 article 1 on the first page of the lease? I'll find that 
21 if you need that. 
22 A Yes, under 3-04 on page 4, it defines the lease 
23 year. 
2 4 THE COURT: And for the record, that is not page 
25 4 of the exhibit, but rather, the page of the exhibit 
1 involved in the preparation of them? 
2 A I was still involved on these dates with Trolley 
3 Square, and I have never not been involved. 
4 Q Well, could you be more specific and tell us 
5 just exactly what your involvement in preparation is? Do 
6 you sit down with the secretary and say, "Here, type this 
7 up"? 
8 A These monthly statements were issued during 
9 their entire occupancy at my direction. There was no time 
10 during the time that I was in charge that monthly 
11 statements were not issued to these tenants. 
12 Q I see these are four monthly statements. 
13 A Yes. 
14 Q Do you have copies of earlier monthly 
15 statements? 
16 A No, the tenant would have those. 
17 Q Did you only make one copy that was given to the 
18 tenant? 
19 A No, there were other copies retained. 
20 Q Who retained them, then? 
21 A Mel Simon has those. 
22 Q So does Mel Simon have the earlier statements, 
23 earlier than June 1st of '86? 
24 A Oh, I assume so. All of the records were given 
25 to them on the sale. 
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Q Now, there is in the upper right-hand corner of 
the body of the document, I can't read the- - Well, on the 
third one, on Exhibit 49, it appears to say, "New balance.11 
Do you know what that figure is supposed to represent? 
A Yes, that would be the balance with the current 
month's charges added to the previous last month's balance, 
Q So on Exhibit 47, the new balance is stated as 
$106,792.82? 
A That is correct. 
Q Do you recall discussions that you may have had 
with Somebody's Mother as to the correctness of that 
amount? 
A We discussed it. 
Q Did they tell you that they disagreed with that 
amount? 
A They did not. 
Q They acknowledged that it was correct? 
A To the best of my knowledge. They didn't ever 
say it wasn't correct. They'd asked for a reduction, but 
they didn't say that this wasn't correct. 
Q What was the basis for their request for a 
reduction? 
A They said that their business had not been well. 
In order to continue they would need a rent reduction. 
Q They at no time said that this amount is not 
1 correct? 
2 A There was no time that they ever said that this 
3 was incorrect. And they had numerous opportunities to make 
4 such a statement. 
5 Q And does that apply for Exhibit 48, 49, and 50, 
6 as well as 47? 
7 A That is correct. 
8 Q So 
9 A There was never a challenge to the amount owed. 
10 There was only a question of, they said it was difficult 
I 
11 for them to pay this amount, and asked if we would reduce 
12 it. 
13 Q Okay, now, these statements show for five 
14 categories there's a base rent amount, a common area 
15 amount, an insurance amount, property tax and merchants7 
16 dues. Is that what those categories mean? 
17 A That is correct. 
18 Q Was there ever a category called O-V.? 
19 A There may have been. 
2 0 Q I notice on an exhibit that has been tendered, 
21 there is a category denominated as O-V. Do you know what 
22 that category means? Does that mean overage rent? 
2 3 A That appears to be where their overage rent is 
24 calculated. 
2 5 Q Okay, now, overage rent doesn't appear on these 
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that month. 
At the end of the year we'd go back and annualize 
an average, and they would either be given a credit and 
money back, or they would owe us additional, and that was 
done at the end of every year. 
Q So overage rent is somewhat of an index as to 
how well the business is doing, isn't it? 
A It can be. 
Q So if they're paying overage rent every month, 
then they apparently would be doing fairly well? 
A It depends on how low their initial rental was. 
If their initial rental was very low, and particularly an 
older lease, it may not be an indication of that. 
Q Okay, what would, in, say, September of '80, 
when this lease was signed by the parties, was there an 
average per square foot amount that the mall was charging 
its tenants? 
A No, there wouldn't have been an average. It 
would have 
separately 
Q 
eight dc 
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1 A Not at all. We have complete records for every 
2 month, a billing for every month here. And there is no 
3 evidence from your clients whatsoever that they've disputed 
4 any of this. I have no record of the dispute over rents at 
5 all. Only their ability to pay. Not once did they receive 
6 a billing and come up to the office and said, "This is 
7 incorrect." 
8 Q Now, with regard to the testimony you've earlier 
9 set forth about your first having the right to collect this 
10 receivable, and then Mel Simon having an eighteen-month 
11 period to do that- -
12 A That's correct. 
13 Q And wasn't it your testimony that you now have 
14 received the right yourself? 
15 A That is correct. 
16 Q Is that an individual right? 
17 A That is an individual right. 
18 Q So you're collecting that personally, and not 
19 for the partnership? 
20 A Yes, that is correct. 
21 Q Is that part of the Chapter 11 plan that you 
22 filed with the bankruptcy court? 
23 A No, that was a separate transaction. I traded 
24 some other interests for the remainder of the Sabin 
25 interest in Trolley Square. 
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1 of a lawsuit to collect the rents. It's a summary of all 
2 the rents due as they accrued, and the payments against 
3 those accounts payable. 
4 Q And what years do those three exhibits cover, 
5 Mr. Wright? 
6 A They cover 12-83 through 12-86. 
7 Q So they cover a three-year period? 
8 A Yes. 
9 Q And do each of the exhibits represent a one-year 
10 period? 
11 A Yes, they do. 
12 Q And is that a cumulative setting forth of 
13 payments and charges? 
14 A Those are all the charges that were made during 
15 those three years, and all the payments that were made 
16 against those charges during those three years. 
17 Q Do you know where that information was generated 
18 from? 
19 A Yes, it was generated from the computer accounts 
2 0 that we kept at Trolley Square and at Indianapolis. When 
21 they took over, they merged our system with theirs and 
22 moved the accounting to Indianapolis. 
2 3 Q You testified earlier that you had your own 
24 accounting system prior to the Simon purchase. 
25 A That is correct. 
1 Q Now, when they started keeping records in 
2 Indianapolis, do copies, or some printed form of those 
3 accounting records come back to Salt Lake City? 
4 A On request. 
5 Q To whom do they come back? 
6 A In this instance, they came back to me, as a 
7 partner I requested them. Normally they'd come back to the 
8 manager who had requested them. 
9 THE COURT: At this time I'm going to receive 51, 
10 52, and 53. I believe adequate foundation has been laid to 
11 receive them as business records. 
12 MR. PERKINS: May I address that, Your Honor? 
13 THE COURT: Yes. 
14 MR. PERKINS: I think this testimony has added 
15 nothing to what we've already heard. It has established 
16 that this is not a record that was kept in the ordinary 
17 course of business. There's still no testimony that we 
18 know who, in fact, prepared that, whoever that person was 
19 is not here to testify that this is an accurate summary of 
2 0 records that that person has and maintains and has custody 
21 of. 
22 THE COURT: Fifty-one, 52, and 53 are received. 
2 3 (WHEREUPON Exhibits Numbers 51, 52, and 53 were 
24 received into evidence.) 
2 5 THE COURT: As to 54, Mr. Perkins, do you have 
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all of the accounts. And I'm sure that Somebody's Mother 
was one of those. 
And there were a number who were delinquent, who 
were in arrears considerably. Somebody's Mother was one of 
those, I remember that. There were several others, but as 
I recall, it wasn't very many months. It might have been a 
few weeks, but not very much time went by after I arrived 
at Trolley that I went around to all of the tenants to meet 
them, and especially those who were in arrears, and talk to 
them about coming current with their account. 
Q So you talked to Somebody's Mother? 
A I think I did at that time. 
Q Okay. I'll show you, Mr. Pinegar, four exhibits 
that are numbered 47, 48, 49, and 50, and ask you if you 
can identify those. 
A Yes, sir, these are the regular monthly 
statements that went out to each tenant. These are 
prepared by our controller, and went out on a regular basis 
for rents due. 
Q How frequently did those go out? 
1984 
A 
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They went out 
Do you recall 
, through June, 
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didn't go 
No, sir. 
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1 reviewed each individual lease. 
2 Q Did you know of any occasion where that guaranty 
3 has been released? 
4 A Not to my knowledge, it never has. 
5 Q What happened to the tenancy of Somebody's 
6 Mother effective December 31, 1984? 
7 A As per the original terms of the lease, that 
8 lease expired on December 31st, '84. As per the carryover 
9 provisions provided for in the lease- -
10 MR. PERKINS: I'm going to object, Your Honor, in 
11 that the document's going to speak for itself, and that's 
12 the determinative factor. 
13 THE COURT: All right, the witness may also offer 
14 his opinion. I think he has knowledge, and I'll consider 
15 it as just that, his sense of things. You may continue. 
16 THE WITNESS: That lease expired on December 
17 31st, 1984, and without a notification from the tenant that 
18 they chose to vacate the premises, under the carryover 
19 provisions of that lease, the lease then continued on, on a 
2 0 month-to-month basis, under the same terms and conditions 
21 as the original lease was signed. And I believe that the 
22 accounting records will so note that. 
23 MR. PERKINS: Your Honor, I'm going to object to 
24 this, this being the statement of a legal opinion, and he's 
25 not qualified to make such a judgment. And I'd move his 
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all that period of time, are those exhibits, except for the 
dollar amounts on them, are those indicative of monthly 
statements that go to tenants? 
A Yes, they are. To my knowledge. In fact I know 
from the first month that I was there, there was never a 
month during my tenure that the tenants in the square were 
not billed and received a monthly statement. 
Q Were you ever advised by the corporation 
Somebody's Mother or any of its agents or owners or 
employees that the information on their monthly accounting 
records was inaccurate? 
A I was not. 
Q Did you have occasion to discuss with them what 
was provided on their monthly accounting records? 
A On various occasions. Several different times. 
Q And for what purpose were you discussing the 
statement with them? 
A Normally when we would, if I was meeting, 
whether it was with Ms. Whitesides or Ms. Nielson, it was 
concerning their account balance. Obviously we had general 
discussion concerning the overall operations of the square, 
but never at any time do I recall that there was ever a 
question in dispute as to the accurateness of the 
outstanding balance on their statement. 
Q Were there disputes with those tenants about 
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the, you know, obviously dust and whatever else may take 
place with the construction of that type. And I think the 
construction people did everything within their power to 
minimize the damages thereof. But I cannot sit here and 
judge whether it had an adverse effect on their business or 
not. 
Q Are you aware of a dispute arising involving the 
defendants over the amount of rent charged on a square foot 
basis? 
A I am not. I do not recall a conversation with 
the tenants that there was ever a question as to the 
accuracy of the statements I was dealing with. 
Q Okay, but at one time, they initially came in 
being charged eight dollars a square foot; is that 
accurate? 
A That is correct, from the inception of their 
lease in February of '84- - February of '82. One? 
February of '81 through December of '83, they were charged 
eight dollars a square foot. 
Q And did that amount increase? 
A It increased as per the terms 
effective January of 1984. As the lease 
increase to twelve dollars a square foot 
twelve months of the lease term. 
Q Did you have any knowledge as 
of their lease 
called for that 
for the last 
to why that 
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1 of the revolving door. We could have one side or the 
2 other. 
3 On one side the space was about 1,100 square 
4 feet. On the other side it was 2,500 square feet. So 
5 neither of them really met our needs, you know, that our 
6 original plan. But then they 7re saying, "Well, the hotel's 
7 coming in- -" 
8 THE COURT: Just a moment, please. Counsel, 
9 approach the bench. 
10 (Side bar conference.) 
11 THE COURT: All right, counsel, let's proceed 
12 with a question. I'll ask the witness to listen carefully 
13 and just answer the question, rather than going into some 
14 long narrative. 
15 Q (BY MR. PERKINS) Okay, now, you've indicated 
16 that neither one of those spaces actually met your needs, 
17 that you were looking for the 1,500 square feet. They 
18 offered you 1,100 or 2,500. What additional information 
19 were you given that led you to leave the existing space and 
2 0 take on new space? 
21 A Well, just, you know, the mall was operating at 
22 almost full capacity, and that things were very positive. 
2 3 Our business had had increases, steady increases for the 
2 4 first, you know- - At that point we had been in business 
25 for eight years, and we had had steady increases. 
1 J Q Were you involved in any negotiation about 
2 changing that December 1st date? 
3 A No. 
4 Q Also on the paragraph after that, section 28.21, 
5 which states, "Partial lease year." The paragraph reads, 
6 "Any additional months of occupancy due to partial lease 
7 year shall be charged rent at the rate of $8 per square 
8 foot prior to the last twelve months of occupancy, or the 
9 calendar year 198- -" It appears to be 3, which has been 
10 over written with a 4, and then two initials that appear to 
11 be an "M.W." and a "W.W." Were you involved in any 
12 negotiations or change of that 3 to a 4? 
13 A I was not. 
14 Q When you entered into this lease—and if you 
15 will go back two pages to a page which is numbered 38, but 
16 would actually be the 41st page of the exhibit, there 
17 appears to be a signature of Elaine C. Nielson there. Is 
18 that your signature? 
19 A Yes. 
20 Q In what capacity were you signing that document? 
21 A As a member of the corporation, as the secretary 
22 of the corporation. 
23 Q Okay, now, was Somebody's Mother a corporation 
24 at that time? 
25 A Yes, it was. 
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A Yes. 
Q Now while we're looking at that lease document, 
the 51st page of the exhibit begins with an Exhibit D, a 
guaranty of lease. 
THE COURT: Just a moment, counsel. It begins 
with what? 
MR. PERKINS: Exhibit D at the top of the page. 
THE COURT: All right, and this is still part of 
Exhibit 42, I'll note for the record. 
Q (BY MR. PERKINS) Do you have that document, or 
that page in front of you? 
A Yes, uh-huh. 
Q And if you look at the next page, which contains 
the signatures, is that your signature affixed thereto? 
A Yes. 
Q Did you discuss this exhibit- -
THE COURT: Let's see, the next page in my 
Exhibit 4 2 does not have signatures on it. I'll need to 
ask you to make reference once again to the specific page 
of Exhibit 42. 
MR. PERKINS: Do you have a signature page after 
Exhibit D 
complete. 
, Your Honor? 
THE 
MR. 
COURT: 
PERKINS: 
No. 
Then apparently your exhibit isn 't 
1 lease. It was a three-year guaranty also. 
2 Q Did you discuss that with Mr. Wright? 
3 A Yes, uh-huh. 
4 Q Was it explained to you carefully, the 
5 significance of this guaranty? 
6 A Yes, uh-huh. 
7 Q What were you- - How were you- - Let me strike 
8 that. 
9 Were you told that by signing this guaranty that 
10 you personally guarantied that the corporation who was the 
11 lessee of the premises would perform all of its obligations 
12 under the lease? 
13 A Yes, uh-huh. 
14 Q And that you would, if the corporation didn't 
15 pay the amounts due, that you personally would have to come 
16 up with the amounts from your own pocket? 
17 A Uh-huh. 
18 Q And were you agreeing to be bound by that for a 
19 three-year term, or a three and ten-and-a-half-month term? 
2 0 A A three-year term. 
21 Q Do you have the exhibit in front of you yet? 
22 A Yes. 
2 3 Q If you would look at the 37th page, which is 
2 4 numbered page 34. 
2 5 THE COURT: Let's just, for the sake of 
^/MtnTTmrr^^rn T»P A N S C R I P T 
1 THE COURT: All right, 16-A is received. 
2 (WHEREUPON Exhibit Number 16-A was received into 
3 evidence.) 
4 Q (BY MR. PERKINS) Now, was this kind of 
5 representation as to the mall improvements something that 
6 was circulated as general knowledge to you and other 
7 tenants in the mall? 
8 A Yes. 
9 Q And I think you earlier said that at the time 
10 you were negotiating this lease, that the mall was about 90 
11 percent full? 
12 A Yes. 
13 Q Did that subsequently change? 
14 A Yes. 
15 Q In what manner? 
16 A Within the next two-year period, many stores 
17 left, and many reputable stores left, which I felt was 
18 significant that businesses that had been successful at 
19 Trolley Square were leaving. 
2 0 Q Okay, let me go back again to the lease, I have 
21 one more question there. With regard to the last 
22 twelve-month period of that lease, where the rent increased 
23 $10,000, at the time of signing this lease, did your 
24 business revenue justify paying such an increase? 
25 A Not at the time of signing the lease. But in 
financial, and real estate. I think he'd mainly worked in 
real estate. In fact I think he was instrumental in Excel 
purchasing their part of the square. 
Q Did the day-to-day management of the mall change 
direction when he came in? 
A Definitely. Can I elaborate? 
THE COURT: No, you can answer the questions. 
Q (BY MR. PERKINS) What kinds of things did he do 
to show the change of direction? 
A He wasn't there. I mean he was inaccessible. I 
mean I didn't ever see him at the mall. 
Q So did things begin, observable things begin to 
change in the mall? 
A Yes, things seemed to not- - I mean the 
maintenance wasn't kept up in the way it had been 
previously. There wasn't a personal, there didn't seem to 
be a personal concern for the individual tenants, or even a 
knowledge of what those tenants' needs were. 
Q Okay, was he available when problems arose? 
A He was very dificult to reach. He was out of 
the square a lot. 
Q And what kinds of problems did Somebody's Mother 
begin to experience after he took over management? 
A Well, one of the main problems we had, we 
learned through one of our sales reps that they were 
/-.«if^TTmr.nTr7rn fT«-n7MvTCr,T?T'DT 
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1 A Yes. At that point- - I think I had stated 
2 earlier that there were reputable businesses beginning to 
3 leave Trolley Square. And the upkeep of the mall was 
4 declining. The restrooms were deplorable, and it was a 
5 constant, there were constant complaints from the public on 
6 the restrooms. They likened them to a rest room you might 
7 find in a Texaco in Nevada or something. They were an 
8 embarrassment. 
9 The garbage, there was a garbage dump placed in 
10 front of the square right where the parking was, and many 
11 of the restaurants dumped their food and other kind of 
12 debris in this dumpster, and it was constantly overflowing, 
13 and not being picked up. 
14 The lighting, many of the lights would burn out 
15 and not be replaced for several days. The security was a 
16 big problem. We experienced many thefts. At one point we 
17 experienced a theft of almost $500 worth of merchandise. 
18 Our employee ran after this person, and we had called 
19 security to come and help, to apprehend this person, and no 
2 0 one came. 
21 Finally we called the Salt Lake police. And they 
22 told us in the future, to call Salt Lake police directly. 
2 3 "Do not rely on the security there," because they had 
2 4 experienced many problems with that. 
2 5 Q Okay, now is this a change from the kinds of 
1 A On the fourth page I picked out the tenants that 
2 were remaining at the square after, I would say a 
3 three-year period. 
4 Q And do you know how many tenants were there when 
5 you moved in, when the mall was approximately 90 percent 
6 leased? 
7 A I think it was approximately between 120 and 
8 130. 
9 Q And how many of those were there at the end of 
10 the period you7re talking about? 
11 A Approximately twelve. 
12 Q And so there was a considerable turnover in 
13 tenants? 
14 A Yes, considerable. 
15 Q Was this a change from previous years you'd been 
16 there? 
17 A Yes, it was a change. As I stated before, the 
18 mall had been 90 percent leased before. 
19 Q And in your operation of your business in the 
20 mall, were you able to circulate through the mall and 
21 observe the overall condition? 
22 A Yes. 
2 3 Q Can you relate the overall condition in all of 
24 the categories you've earlier mentioned to the leaving of 
25 the businesses? 
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1 of people. Just many improvements. 
2 Q And were these improvements implemented? 
3 A No. 
4 Q Did the traffic ever begin an up swing after '82 
5 while you were a tenant of the square? 
6 A No. 
7 Q Now, with regard to the tenants that were 
8 leaving, were they being replaced by other tenants? 
9 A Some of them were being replaced, but a lot of 
10 them weren't. There were many vacancies. The space next 
11 to us was vacant for four years. 
12 Q With regard to the quality of tenants, what 
13 kind- - Was there a noticeable change in the quality of 
14 tenants after the decline and the exodus began? 
15 A Yes. Businesses like, there were some fine 
16 men's store, 3 9 West and Barneys. Those businesses were 
17 gone, and they were replaced with maybe a yarn store with a 
18 few needlepoint items, you know, or somebody would bring in 
19 some import items, you know. 
2 0 I remember one called Otavalo Imports, they 
21 brought in a few hand-knit items from Peru, and a few, you 
2 2 know, other kinds of Peruvian imports. Previously there 
2 3 had been the Shoe Broker and Pappagallo, and those were 
24 replaced with like, you know, questionable businesses. 
2 5 Q Okay, so did the customer likely to shop at 
1 Q And was your knowledge of rent concessions, how 
2 was your knowledge of rent concessions obtained? 
3 A From talking with other tenants. 
4 Q Did you ever discuss that aspect of things with 
5 management? 
6 A Yes. 
7 Q Did they respond to you about what they were 
8 doing? Let me strike that. 
9 Did you ever talk with Mr. Wright about tenants 
10 being given rent concessions, when you were expected to pay 
11 a full lease? 
12 A Not with Mr. Wright. 
13 Q Did you discuss with other management? 
14 A Yes, I did. 
15 Q Who would that have been? 
16 A That would have been Max Pinegar and Rick 
17 Bastian. Also Mr. Deeters. Mr. Gerald Deeters, he was the 
18 comptroller before Rick Bastian. 
19 Q Were you ever given information by the mall to 
2 0 indicate what their financial condition was? 
21 A No. 
22 Q Did the management ever discuss with you how the 
23 mall was doing financially? 
24 A No. 
2 5 Q Were you ever able to observe or make 
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observations that led you to conclude that they were not 
doing well financially? 
A Yes, I was. 
Q And what were those observations? 
A From reading newspaper articles. 
Q What about your observations at the mall? 
A Yes, you know, just due to the fact that things 
weren't being taken care of, you know. Like I'd mentioned 
before, it was security and the improvements that had been 
promised were not being made. 
Q What about things around the mall like, oh, 
Christmas lights, seasonal promotions, things of that 
nature? Did that change over time? 
A Yes. The promotions were cut back. 
Q And what about promotions done in the media, 
either radio, TV, or newspaper, to entice traffic into the 
mall? Did that change? 
A Yes, those were cut back. 
Q And when you say cut back, was it a substantial 
cutback, or just a small cutback? 
A 
moment, 
It was substantial. 
THE COURT: Counsel, will 
please. 
(Discussion held off the 
THE COURT: Excuse me for 
you give me just one 
record.) 
the interruption, 
1 here, that comments about his statements are not within the 
2 hearsay rule. 
3 THE COURT: My ruling stands. You may proceed. 
4 Q (BY MR. PERKINS) Okay, now, can you state why 
5 you didn't leave the mall, without referring to anything 
6 that you were told by anyone other than Mr. Wright? 
7 A We stayed because we felt that things would work 
8 out, that the promises that had been made- -
9 Q Were you encouraged to stay by Mr. Wright? 
10 A No. 
11 Q He told you to get out or pay rent? 
12 A No, he did not. 
13 Q Did anyone tell you to get out or pay rent? 
14 A No. 
15 Q How long a period- - Strike that. How long a 
16 period of time were arrearages accruing? 
17 A A period of approximately eighteen months, off 
18 and on. Not continuously through that period. 
19 Q Okay, were you paying rent other than during 
20 that period? 
21 A Yes. 
2 2 Q So this accrual was happening in that 
23 eighteen-month period beginning when? 
2 4 A January or February of '84. 
2 5 Q And the square let these arrearages accrue 
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1 without evicting you? 
2 A Yes. 
3 Q Did the square ever threaten to evict you prior 
4 to the time you left? 
5 A No. 
6 Q Did you know of other tenants that were likewise 
7 not paying rent during that period? 
8 A Yes. 
9 Q Were there many of them? 
10 A Yes, I would say approximately twenty, to my 
11 knowledge. 
12 THE COURT: Anything further, Mr. Perkins? 
13 MR. PERKINS: Yes, Your Honor. 
14 Q (BY MR. PERKINS) Did you have settlement 
15 negotiations with Mr. Wright about taking care of this 
16 arrearage? 
17 A Yes. 
18 Q I'm showing you what's been marked Exhibit 
19 Number 14, and ask you if you recognize that document. 
20 A Yes. 
21 Q Will you explain to the court what that is? 
22 Will you tell us what that is, please? 
2 3 A Yes, this is a document that was generated after 
2 4 a meeting with Wally Wright. This outlines- - After Mary 
25 Whitesides met with Wally, he proposed that we could come 
1 to a settlement figure- -
2 MR. WEEKS: I object, Your Honor. I don't 
3 believe her answer is responsive to the question. 
4 THE COURT: Overruled. 
5 MR. WEEKS: I object, Your Honor, on the basis of 
6 lack of foundation, because it doesn't appear that the 
7 document anywhere bears her signature. 
8 THE COURT: I'm going to sustain it as to 
9 foundation. Before you have her start referring to what's 
10 in it, counsel, I'd ask that you lay some foundation as to 
11 who prepared this document, how it was prepared, how it 
12 came to be put together as a, it looks like a six-page 
13 exhibit. 
14 Q (BY MR. PERKINS) Okay, Mrs. Nielson, did you 
15 participate in preparation of this document? 
16 A Yes, I did. 
17 Q Were you present when the cover letter was 
18 written to Mr. Wright, signed by your sister, Mary 
19 Whitesides? 
20 A Yes. 
21 Q Now, with regard to the pages 2 through 6 of 
2 2 that document—well, let me see, make it 2 through 3 of 
2 3 that document—who prepared the figures contained in those 
24 pages? 
25 A I did. 
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Q And what was the intent of the document? 
A The intent of the document was to outline what 
our sales had been during the periods that we hadn't paid 
rent, and what a 6 percent figure would be of those sales, 
Q And why was this 6 percent figure calculated? 
A Because after a meeting with Wally Wright, he 
proposed that we could come to a settlement by paying 6 
percent of our sales that we had had during the months that 
we didn't pay rent. 
Q Okay, and these calculations show the 6 percent 
total, on the third page, of what amount? 
A $32,768.16, I think. 
Q Okay, now, with regard to pages 5 and 6 of that 
document, if you'd look at page 5, that appears to be a 
letter- - Would you explain what that is? 
A Yes, we had been asked to respond to the Mel 
Simon associate, who at that point in time was the owners 
of the mall, they had came in and purchased the mall. And 
they had asked that we come to an agreement with Mr. 
Wright, and this letter was generated after we came to that 
agreement, after we agreed to pay the 6 percent that Mr. 
Wright had proposed. 
Q Okay, now, this letter is signed by Robert E. 
Gibson. Do you know who he is? 
A Yes, he was an attorney we had retained at that 
1 point. 
2 Q Did you receive a response to this letter? 
3 A Not directly from this letter. 
4 Q Did you receive any response in writing to this 
5 letter to Mr. Wright? 
6 A No, we did not. 
7 Q Okay, what transpired after this letter was 
8 sent? 
9 A At that point we received a response from Mr. 
10 Wright. He stated that when he said 6 percent of our 
11 sales, he didn't mean just 6 percent of our sales. He also 
12 meant that he would include all the common area and 
13 merchants7 association fees that were accrued during that 
14 point also. 
15 Q Did you ultimately reach an agreement with Mr. 
16 Wright? 
17 A No, we did not. 
18 MR. PERKINS: I'd move for the admission of that 
19 exhibit, Your Honor. 
2 0 THE COURT: Any objection? 
21 MR. WEEKS: I have no objection. 
22 THE COURT: All right, 14 will be received in its 
23 six-page form. 
24 (WHEREUPON Exhibit Number 14 was received into 
25 evidence.) 
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1 A Yes, it was. 
2 Q What was the amount? 
3 A $15,000. 
4 Q Subsequently was that amount accepted by the 
5 square? 
6 A We received no confirmation of that. 
7 Q Okay, now, this letter was generated September 
8 18th of '85? 
9 A Yes, uh-huh. 
10 Q How long a period of time were you dealing with 
11 Trolley Square management on resolving the arrearage 
12 question? 
13 A Overall, the period would have been from 
14 nineteen, mid-1984 through 1986. 
15 Q Okay. Now, did you receive- -
16 A Well, and into 1987. Into 1987. 
17 Q Did you receive a response to this letter you 
18 sent Mr. Pinegar? 
19 A No, we'd been promised a response but did not 
2 0 receive one. 
21 Q Did you receive a response to anyone from the 
22 management of the mall about that question? 
2 3 A No, we did not. 
2 4 Q Was there an effective dialogue between you and 
2 5 the mall management about this arrearage during any of the 
1 time that it had arisen and become an issue? 
2 A Could you clarify? 
3 Q You've testified that the arrearage began to 
4 accrue about in January of '84. 
5 A Yes. 
6 Q Now, from January of '84 until '87, was there 
7 any effective negotiation with anyone from Trolley Square 
8 about sitting down and actually resolving the arrearage 
9 question? 
10 A No. 
11 Q And yet even though this arrearage was on the 
12 books for as long as it was, nobody asked you to leave? 
13 A No, they did not. 
14 Q They, in fact, encouraged you to stay? 
15 A Yes. 
16 Q Now, the letter to Mr. Pinegar- - Well, never 
17 mind, strike that. I see on this Exhibit 8 that a copy was 
18 sent to Harold Hill. Now, who is Mr. Hill? 
19 A Harold Hill was our accountant at the time. 
20 Also a business owner at Trolley Square. 
21 Q I'd like to show you what's been marked as 
22 Exhibit 10, and ask you if you can identify that document. 
2 3 A Yes, this is a document we received from Mel 
2 4 Simon Associates, another owner that had come in. They 
2 5 were outlining what rental amounts we would be expected to 
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pay. 
Q And was Melvin Simon in the management of the 
mall at that time? 
A Yes. 
Q Now, have you had a chance to review this 
document? 
A Yes. 
Q Did it mention anything of the arrearage? 
A No, it did not. 
MR. PERKINS: We'd move for the admission of 
Exhibit 10, Your Honor. 
THE COURT: Any objection? 
MR. WEEKS: No objection. 
THE COURT: Ten is received. And I'll note for 
the record it's a three-page exhibit. 
(WHEREUPON Exhibit Number 10 was received into 
evidence.) 
Q (BY MR. PERKINS) After Mel Simon became 
involved in the management of the square, did they take 
over the attempted collection of any receivables? 
A 
Q 
behalf 
A 
Q 
Yes, they did. 
Did you have negotiations with anyone on their 
with regard to the arrearage claim? 
Yes, we did. 
Who was that? 
1 I A Muriel Stathisf who was brought on as a manager. 
2 Q And was any resolution to the arrearage question 
3 reached in dealing with her as a representative of Mel 
4 Simon? 
5 A No. 
6 Q Did they ask you to leave, or pay the arrearage? 
7 Melvin Simon is who I mean. 
8 A Ultimately, they did. 
9 Q When was that? 
10 A That was in April of 1987. 
11 Q To your knowledge was Melvin Simon aware of the 
12 arrearage at the time they sent that letter to you that is 
13 represented by Exhibit 10? 
14 A Yes, uh-huh. 
15 Q They mentioned nothing about it in that letter? 
16 A No, they don't. 
17 Q I'd like to show you you what's been marked as 
18 Exhibit 11, and ask you if you recognize that document. 
19 MR. PERKINS: I might state, that's a two-page 
2 0 document. 
21 THE WITNESS: Yes, I recognize it. 
2 2 Q (BY MR. PERKINS) Okay 
2 3 A I'd like just a moment to review it. 
2 4 THE COURT: Take whatever time you need. 
25 THE WITNESS: Yes. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Vol. ;: 92 
Q (BY MR. PERKINS) Okay, can you explain what 
this document represents? 
A This document was received after having a 
meeting with Muriel Stathis, and Brent Sloan was present at 
that time. In that meeting she stated that Mel Simon was 
very interested in keeping us on as a tenant, they were 
very impressed with our operation, that by way of 
satisfying any arrearages, that we would be moved to 
another space in the mall, and that we would be expected to 
build out that space, to put the improvements in that 
space, and she approximated the amount to be around $50,000 
for that. And upon agreement to those terms, we would sign 
a new lease with Mel Simon Associates. 
Q Now, were those terms represented in this letter 
from Mr. Sloan? 
A No, when I received the letter the terms had 
been, were changed. They did not represent what was 
discussed in the meeting. 
Q Okay, does this letter address who was going to 
improve the new reduced square footage space? 
A No, it does not. 
Q 
the square 
A 
Q 
Did you discuss this 
management after you 
Yes, I did. 
Did you agree to the 
proposed settlement with 
received the letter? 
basic parameters of the 
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settlement? 
A No, I did not. 
Q Was this a reasonable manner of solving the 
arrearage problem? 
A No, did I not feel it was reasonable at that 
time. At that time the square- -
MR. WEEKS: I object. I think, starting with, 
"At that time,11 the question isn't responsive. Or the 
answer isn't responsive. 
THE COURT: All right, the last three words of 
the answer will be stricken. 
Q (BY MR. PERKINS) Okay, why didn't you feel it 
was a reasonable solution to the problem? 
A I felt that it wasn't reasonable because it, due 
to the circumstances at the present time, it was not 
something that I felt like we could successfully complete. 
Q Because of the damage done your business to that 
date? 
A Yes. 
MR. PERKINS: We'd move for the admission of the 
exhibit, Your Honor. 
THE COURT: Any objection? 
MR. WEEKS: I have no objection. 
THE COURT: Exhibit 11 will be received. And 
I'll note that it's a two-page exhibit. 
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THE COURT: All right, the objection is 
sustained, the answer will be stricken. 
Q (BY MR. PERKINS) Were you given an opportunity 
to review Exhibit 45 before you signed it? 
A No, I was not. 
Q Was there any indication made to you that it was 
not the same as Exhibit 19? 
MR. WEEKS: I object, lack of foundation. 
THE COURT: I'm going to allow this. It can be 
answered yes or no, and then foundation can be laid if it's 
going to be pursued further. Will you ask the question 
again, counsel, asking for a yes-or-no answer. 
Q (BY MR. PERKINS) Do you recall the question? 
A Could you restate it? 
(WHEREUPON the pending question was read by the 
Reporter.) 
THE WITNESS: No. 
Q (BY MR. PERKINS) When you signed Exhibit 45, 
did you intend that it be Exhibit 19? 
A Yes. 
Q I'd like to ask you to look now at Exhibit 43. 
Is that document in front of you? 
A Yes. 
MR. PERKINS: Your Honor, let me strike that last 
question. May I ask for the admission of our Exhibit 19? 
1 lease ended December 31st of 1984? 
2 A No, I did not. 
3 Q When did you understand the lease to end? 
4 A December 31st- - Well, let's see, it was a 
5 three-year period, and it would have ended September of 
6 1983. 
7 Q Was it your understanding that the lease went 
8 from the date of the lease, or from the earliest of the two 
9 dates set forth in the paragraph 28.20 of the lease that 
10 we've earlier discussed? 
11 MR. WEEKS: I object, I think the question is 
12 leading. 
13 THE COURT: I think this may be a non-leading 
14 question. I'm going to overrule the objection. 
15 Q (BY MR. PERKINS) Do you remember what paragraph 
16 28.2 0 said about the commencement date of the lease being 
17 eirher December 1st of 1980 or when you first opened for 
18 business, whichever date occurred first? 
19 A Yes, I do recall that now. 
2 0 Q So does that affect your recollection, or your 
21 understanding of the ending date of the lease? 
2 2 A Yes, now I recall that it was February that the 
23 lease commenced on February, I think it was 15th of 1981. 
2 4 Q And ended when? 
25 A It would be February 15th of 1984. 
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1 Did you receive any other kind of response? 
2 A Yes, at that point we had requested the services 
3 of a Mr. Gary Beer to assist us in negotiating with Mr. 
4 Herb Simon. He knew herb Simon personally, and he 
5 communicated with Herb Simon concerning this letter, and he 
6 received a response stating that- -
7 MR. WEEKS: I object without further foundation. 
8 THE COURT: Sustained. 
9 Q (BY MR. PERKINS) As result of that 
10 intersession, was the problem ever resolved? 
11 A No, it was not. 
12 MR. PERKINS: Your Honor, we'd move for the 
13 admission of that exhibit. 
14 THE COURT: Any objection, counsel? 
15 MR. WEEKS: I have none. 
16 THE COURT: All right, Exhibit 15 will be 
17 received at this time. 
18 (WHEREUPON Exhibit Number 15 was received into 
19 evidence.) 
2 0 MR. PERKINS: Your Honor, I think the evidence, 
21 the testimony we'll be going into from here on out is more 
22 oriented toward the counterclaim. I'd just make that 
2 3 comment for the court's information. 
2 4 Q (BY MR. PERKINS) Now, after Mel Simon and 
25 Associates, as represented by TSl Partnership, obtained an 
1 Q Now, was was this a problem with substantially 
2 all of your inventory, as opposed to a small percentage of 
3 it? 
4 A Yes, virtually all of the inventory. 
5 Q And did you mention these problems to TS1? 
6 A Yes. 
7 Q With regard to the inventory? 
8 A Yes. 
9 Q Was there any effort to resolve the problem 
10 there? Did they offer to do anything to alleviate the 
11 damage? 
12 A No, they didn't. 
13 Q What ultimately happened to the inventory you 
14 had that had been contaminated by the construction debris 
15 and dust? 
16 A We sold it at a loss. We gave discounts on the 
17 merchandise. Some of it was ultimately donated to charity, 
18 Q Were you able to sell at all in the mall there 
19 while you were at Trolley Square? 
2 0 A No. We vacated the mall in the end of May, 
21 1987, and moved to another space in the ZCMI Mall, and took 
2 2 that merchandise to that mall and continued to try to sell 
23 it at a discount. 
24 Q Were you ultimately able to sell substantially 
25 all of the damaged merchandise? 
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1 were in business to a different kind of business 
2 philosophy? 
3 A No. 
4 Q You still wanted to appeal to the high end? 
5 A Uh-huh. 
6 Q I direct your attention to the Exhibit 42, and 
7 ask you if you would look at that document. Have you read 
8 that Exhibit 42? 
9 A Yes. 
10 Q When did you read it? 
11 A I read it in 1980. 
12 Q Did you sign that document? 
13 A Yes. 
14 Q And you read it before you signed it? 
15 A I read parts of it. But it had been presented 
16 to us as a lease, the same lease that we had signed on two 
17 other previous occasions. 
18 Q In your reading of that document, did you find 
19 it was the same lease you had signed on two other 
20 occasions? 
21 A Yes, to the extent that I read it. 
22 Q To what extent did you read it? 
2 3 A I recall reading it thoroughly. 
2 4 Q Did you read the entire document? 
25 A I don't recall. 
Vol. 11 
1 I MR. WEEKS: If I may approach the witness, Your 
2 Honor. 
3 I THE COURT: You may. 
Q (BY MR. WEEKS) I direct your attention to page 
4 of the document, which is the first page of the lease, 
and ask you if you read that page prior to signing the 
7 document. 
8 A Yes. 
9 Q You did read that? 
10 A Yes. 
11 Q Did you read the language on that page that is 
12 opposite the caption, "lease term"? 
13 J A Yes. 
Q Did you understand that language? 
A Yes, I mean I assumed I did. 
16 Q Do you understand it? 
17 A Well, I don't know if I understand it. I 
18 I mean- -
What do you think that that paragraph means? 
I can tell you what my understanding of it is. 
14 
15 
19 Q 
20 A 
21 Q 0kaY 
22 A 
23 
24 
25 
My understanding is that it's a three-year lease 
plus a partial lease year, which would be, could be one or 
two or three months. 
Q Or ten months? 
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tenancy upon further notice of the landlord to vacate. 
Q Did you understand that in February of 1984? 
A Yes. As far as I recall. 
Q Did you at any time ever give notice that you 
were going to vacate? 
A No, I did not. 
Q Did you understand after February, 1984, or did 
you believe- - Let me state, did you believe after 
February, 1984 that you could vacate at any time? 
A Yes. 
MR. WEEKS: If I may approach again? 
THE COURT: You may. 
Q (BY MR. WEEKS) I direct your attention to pages 
51 and 52 of Exhibit 42 and ask you if you have read that 
document. 
A Yes. 
Q And that's the guaranty of lease that's attached 
to Exhibit 42? 
A Yes. 
Q 
A 
Q 
A 
Q 
document? 
Is that your signature on page 52? 
Yes. 
When did you read that document? 
At the time of the lease, the lease was signed. 
Did you understand the legal effect of that 
1 Q Are you able, from the discussions we've had, to 
2 agree with me that basically your sales from 1983, which I 
3 calculate to be about $140,000, and in 1984 they were about 
4 $4 0,000; is that correct? 
5 A Uh-huh, right, 
6 Q Did your lease expire at Fashion Place Mall? 
7 A No, it did not. 
8 Q When was the lease to expire? 
9 A It was to expire about, I think it was a year or 
10 two when we left. It still had, I think maybe two years on 
11 it when we left. 
12 Q Why did you decide to leave Fashion Place Mall? 
13 A Because at that time we had a third sister 
14 involved, and she had been running that store. She had 
15 four small children and expressed the desire to retire from 
16 the business so that she could attend to those children. 
17 Q So you closed the store? 
18 A Yes. 
19 Q Do you remember your lease payment at Fashion 
20 Place Mall in 1984? 
21 A Oh, it was a small location. I think the total 
22 lease payment was $700, something like that. 
2 3 Q Do you remember how many square feet you had? 
2 4 A Uh-huh, it was about 750 square feet. 
2 5 Q Did you also pay common area, utilities, 
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1 maintenance costs at Fashion Place? 
2 A Uh-huh, yes. 
3 Q Do you recall how much that was a month? 
4 A I don't. 
5 Q Do you suppose that- -
6 A As far as I remember, the total rental payment 
7 was included in the $700. 
8 Q I want to, if I may, direct your attention to a 
9 three-page document, Exhibit 51, 52, and 53. 
10 THE COURT: Counsel, when you say a three-page 
11 document, you're actually referring to three different 
12 one-page documents; is that correct? 
13 MR. WEEKS: That's correct, they're stapled 
14 together. 
15 THE COURT: And they have been received as 51, 
16 52, and 53; is that right? 
17 MR. WEEKS: Yes. 
18 THE COURT: All right. 
19 Q (BY MR. WEEKS) I direct your attention to page 
20 that is labeled 53, and ask you if you have examined that 
21 document. 
22 A Yes. 
2 3 Q Have you had an opportunity to see that before 
24 today? 
25 A Yes. 
1 '81? 
2 A I don't believe so. 
3 Q Do you know if it did in '80? 
4 A I don't recall. 
5 Q Do you recall in '79? 
6 A I would think so. 
7 Q What was causing you to lose money, in your 
8 opinion, in these periods represented by Exhibit 21 in the 
9 years 1982 through '86? The way I read those—correct me 
10 if I'm wrong—you lost money each year. 
11 A What was causing us to lose money? 
12 Q Uh-huh. 
13 A Which period are you referring to? 
14 Q Represented by Exhibit 21, which is the years 
15 '82, '83, '84, '85, and '86. 
16 A Well, we invested in the new space at Trolley 
17 Square, and our sales increased accordingly. And then the 
18 sales started to decline, and I feel that that contributed 
19 to the loss. 
2 0 Q Why didn't you close the Trolley store and go to 
21 Fashion Place? 
22 A Because the Fashion Place Mall store was much 
23 smaller. The Trolley Square store was opened in 1981, 
2 4 and- - I've lost my train of thought. We had made a major 
2 5 investment in expanding this space, and it was much larger, 
V U 1 , j_i_ 166 
1 and it had, we saw that it had the potential, from what the 
2 sales were the first year. 
3 Q What year was that? 
4 A We opened in April of /81. 
5 Q You'd been open at Trolley for a number of 
6 years, hadn't you? 
7 A Yes, uh-huh. 
8 Q Since '73? 
9 A Yes. 
10 Q So, you know, you've recited today a lot of 
11 reasons why you were unhappy at Trolley Square. Could you, 
12 under anyone's interpretation of the lease, have left at 
13 the end of 1984 and gone out of Trolley Square? 
14 A Yes. 
15 Q My question, again, is why didn't you leave when 
16 you could? 
17 A Because we had invested heavily in this space, 
18 and we had assurances from the mall people that the 
19 difficulties at Trolley Square would be resolved, that many 
2 0 of the promises would come about, that there would be a 
21 hotel, that traffic would increase. 
22 And they, many times, expressed their wishes for 
23 us to stay, and so we stayed because we felt like we could, 
24 you know, if these things came to pass, that we would be 
25 able to work it out. 
1 exhibit. 
2 THE WITNESS: Now- -
3 Q (BY MR. WEEKS) Let me see that it's the right 
4 year, so I make sure we- - It is. Do your records show 
5 payments that don't appear on that exhibit? 
6 A No, I don't believe they do. They don't all 
7 correlate to the exact months, but I don't think there are 
8 any payments made that were not on here. 
9 Q They may not be entered in the same month, but 
10 are there sufficient payments to match the number of 
11 payments you show? 
12 A Yes. 
13 Q Now, with regard to that Exhibit 52, do you 
14 dispute the accuracy of any of the charges that are shown 
15 there designated as B.R., O.C., C.A., insurance, and so on, 
16 down? 
17 A Yes, I do dispute the accuracy of those charges, 
18 Q Which ones do you dispute? 
19 A Base rent. 
2 0 Q You do not believe that base rent should be as 
21 shown? 
2 2 A No, I do not believe that it should. 
2 3 Q And what does that schedule show base rent 
24 should be? 
25 A $2,480. 
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statements from the mall management? 
A At this time, they changed to a policy of not 
billing monthly, they had just stated what the monthly 
charges would be. This was when Mel Simon took over. 
Q What month was that? 
A I believe it was May or June of 1986. 
Q Was it possible that was in September of 1986? 
A That may be possible. 
Q Did you, during 1983, receive statements that 
are similar to these, same format? 
A Yes. 
Q On a monthly basis? 
A Yes, I did. 
Q Did you not , during 1984, receive statements 
s imi la r to t h i s in the same format? 
A Yes, I d id . 
Q On a monthly basis? 
A Uh-huh. 
Q And did you in 1985 receive statements 
A Yes, I did, uh-huh. 
Q On a monthly basis? 
A Uh-huh. 
Q Did you ever dispute the information that was on 
a monthly statement with anyone? 
A Yes, I did. 
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should we pay this ridiculous amount for common area, when 
the mall is in such a ridiculous condition? 
Q So the dispute was about the conditions, not 
about the accuracy of the monthly statements; is that a 
fair statement? 
A Well yeah, it's about the accuracy too. I mean 
the merchants' association, you know, questioned the 
accuracy. You know, if the things being charged, if the 
items being charged to common area were legitimate for 
common area expenses. There was some question- -
I think Max Pinegar, when he testified, he said 
that when he came in the mall was running $100,000 deficit, 
and he found that a lot of expenses were being charged to 
the mall that shouldn't have been. 
Q May I ask you a question. Do you have any 
documents in your possession to indicate that there was any 
wrongdoing about the common area charges? 
A No, I do not. 
Q You've just gone through a litany of problems 
that you discussed with people. Did those conditions exist 
in 1984? 
A Yes. 
Q You make them sound pretty bad? 
A Uh-huh. 
Q Why didn't you close Trolley Square and move out 
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to Fashion Place? 
A Because there wasn't a space for us at Fashion 
Place. And we, like I said, we had made a commitment to 
Trolley Square. And Trolley Square had encouraged us, had 
said, "We have this large space, we have this drug store, 
you know- -" 
Q Let me be specific. 
A Okay. 
Q Did you consider leaving the mall, the Trolley 
Square, in 1984? 
A Yes, we did. 
Q But you didn't. 
A No, we didn't. On the urgings of people like 
Max Pinegar, who said, "Look, we know that the mall is in 
bad shape. We're bringing a food court. You know, we're 
bringing in national, reputable tenants. We're going to 
fill these spaces. All these vacancies are going to be 
filled. 
"And then if you can just hang on, keep your 
business going, then, you know, when things, when Trolley 
Square gets back, you know, to where it was previously. 
And in fact, when it improves beyond that, then, you know, 
you'll be healthy, we'll be healthy. You know, it will be 
a win-win situation for both of us." 
Q Do you acknowledge you could have left the 
iO<i 
1 center, the Trolley Square, in 1985? 
2 A Yes, I could have left, uh-huh. 
3 Q Why didn't you leave in 1985? 
4 A Why didn't I leave in 1985? The same reasons. 
5 The more promises. There was another owner. "Equilease is 
6 coming in, they're promising to put $20 million into the 
7 square, you know, and they're going to build a hotel and 
8 the office buildings and food court." 
9 Q Did Equilease make a promise to you of $20 
10 million? 
11 A Yes, they announced it to the merchants that 
12 they were infusing that kind of capital into the square. 
13 Q Let me direct your attention again to Exhibit 
14 18, if I may, which is the graph. According to your graph, 
15 your sales declined from 1982 to 1983 from $363,000 and 
16 some dollars, down to $341,000. Roughly a $22,000 decline. 
17 A Uh-huh. 
18 Q Is that correct? 
19 A Yes. 
2 0 Q Do you know why your sales declined at Fashion 
21 Place in those two years? 
2 2 A I don't recall. Also, you know, we also had 
23 a- -
2 4 THE COURT: Just a moment, please. What you need 
25 to do, Ms. Nielson, is you need to listen to the question 
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1 Q Did you, in 1984, owe delinquent rent to Fashion 
2 Place Mall when you vacated? 
3 A No, we did not. 
4 Q Did you have to buy your way out of the lease? 
5 A No. In fact that was part of the deal with the 
6 person that was taking over our space, is that we still had 
7 two years on our lease, and he wanted to maintain the 
8 dollars per square foot—which I think was $8 a square 
9 foot—he wanted to be able to maintain that rent. 
10 Q And your Fashion Place store didn't get you in 
11 trouble with Trolley Square because of its lack of sales? 
12 A Not at all, no. Like I said, the overhead there 
13 was very minimal. It was a small space, and it more than 
14 carried itself. 
15 On the other hand, we felt that we could take the 
16 money from the Fashion Place Mall, from that inventory, and 
17 from the money that we received for our improvements there, 
18 and put it into Trolley Square to bolster it up so that we 
19 could ride out the difficult period at Trolley Square. 
2 0 Q How was the management at Fashion Place Mall? 
21 Were they receptive to all of your suggestions and 
22 comments? 
2 3 A There were no problems. 
2 4 Q None whatsoever? 
2 5 A No, I don't recall any. 
1 Q None with maintenance or security? 
2 A No, not at all. It was a whole different story. 
3 You know, they had maintained nice restrooms, the place was 
4 kept clean, there were no garbage problems. It was a total 
5 different story. 
6 Q But you would have rather had Trolley Square 
7 than that environment? 
8 A Well, that isn't the issue. It's that we 
9 already had a very large store at Trolley Square that we 
10 had invested in heavily, and we wanted to save that. It's 
11 not a matter of whether we wanted to be at Fashion Place or 
12 Trolley Square. It was a matter of us wanting our business 
13 to survive, period. 
14 Q Approximately how much was your monthly rent at 
15 Trolley Square, including the common area charge? 
16 A For what period? 
17 Q For the periods 1983, '84, '85, and '86? 
18 A Well, they were billed at approximately $2,900 
19 for all of those fees. They were billed in 1983, they were 
20 billed at $2,900, then they were raised, like we had talked 
21 about before, the $12 a square foot, which I think those 
22 bolstered the base rent to $2,400. And then I said before, 
2 3 in 1986 they were reduced. 
24 Q Is it fair to say that anything above what 
25 Trolley Square was billing you, and you were paying that 
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1 Q Do you know what losses were incurred as a 
2 result of your business operations? 
3 A Yes, there were no losses incurred there• 
4 Q In 1984? 
5 A No, I think I explained previously that we had 
6 closed that store and taken the merchandise to Trolley 
7 Square to sell, and that the mall had paid us money for our 
8 improvements on the space. 
9 Q Is that reflected, that payment, reflected in 
10 your tax return? 
11 A Yes, uh-huh. 
12 Q Where's that? 
13 A I don't know exactly where it would be 
14 reflected, but the money was deposited in our account at 
15 Trolley Square to help pay for costs at Trolley Square. 
16 Q Were you losing money at your other store? 
17 A No, we were not losing money there. 
18 Q Why did you make the decision to close that 
19 store, and not Trolley? 
2 0 A Okay, our third partner had decided she wanted 
21 to quit the business. She had four young children. We had 
22 invested heavily in Trolley Square. We made an expansion 
2 3 that was two and a half times what our previous expansion 
24 was. We had sunk a lot of money in there, and we decided, 
25 you know, "This is maybe a way to really save this heavy 
1 investment at Trolley Square." 
2 Q Do you understand the effect of depreciation on 
3 business losses? 
4 A Oh, I don't think I would totally- - I mean I 
5 wouldn't be one to explain it. I would have my accountant 
6 do that. 
7 Q Do you know whether it's a tax write-off? 
8 J A Yes, I would say it would be a tax write-off, 
9 yes. 
10 Q Is it a cash cost to a business? 
11 A I don't understand the question. 
12 Q Do you know whether it costs you cash to take 
13 depreciation deductions? 
14 A No, I wouldn't feel comfortable answering that, 
15 no. 
16 Q Now, when you were allegedly losing money at 
17 Trolley Square, did you do anything to try and cut those 
18 losses? 
19 A Well, yes. 
2 0 Q What did you do? 
21 A We had sales, you know, tried to move more 
22 merchandise. 
2 3 Q Did you cut your prices in order to have sales? 
2 4 A Yes, uh-huh. We had to do that. We tried to do 
2 5 more promoting. We cut back on staff wherever we could. 
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escalators actually, in effect, made us further, kind of 
more remote. I mean it was more- -
I mean Trolley Square was always, people said it 
was like a maze, and we were kind of in a corner. And when 
they put the escalators in, it actually kind of rerouted 
one of the, one of our hallways that I felt even made it 
even less likely that people would find us in our corner. 
We always had people saying, "I can't believe it 
took me so long to find you." They'd ask where a children 
store was, and they'd say they had to ask two or three 
people to actually find the way to our store. 
Q Would advertising have helped that? 
A Well, Trolley Square, I think, drew a lot on 
tourists, so I don't know. I mean I think it could have 
helped some. But we had been established a long time. 
Q So your customers knew where you were? 
A Yes. But I'm saying new people, tourists that 
came into the square, did have a hard time locating us. 
Q 
Exhibits 
those? 
A 
Q 
I want to direct your attention to Plaintiff's 
47, 48, and 49, and ask you if you can identify 
Those are rental billings. 
Did you receive, during your tenancy at Trolley 
Square, monthly rental billings? 
A Yes. 
1 Q And did you receive those three, Exhibits 46, 
2 47, and 48? 
3 THE COURT: Let's see, counsel, earlier you just 
4 referred to 47, 48, and 49. 
5 MR. WEEKS: I'm sorry, Your Honor, it is 47, 48, 
6 and 49. 
7 THE WITNESS: As far as I can recall, yes. 
8 Q (BY MR. WEEKS) You would have been the one to 
9 receive those each month? 
10 A Yes, uh-huh. 
11 Q I'd next direct your attention to Plaintiff's 
12 Exhibits 51, 52, and 53, and ask you if you can identify 
13 those. 
14 A This is a handwritten ledger that I assume was 
15 prepared- - I don't know who it was prepared by. 
16 Q Have you seen it before? 
17 A Yes, uh-huh. 
18 Q Do you have any dispute with the rental amounts 
19 shown on there, as far as their accuracy goes? 
20 A Well, when you say accuracy- -
21 Q I know you've raised a question about whether 
22 you should pay rent. But do you have any reason to believe 
23 that there's a miscalculation of the numbers represented 
24 there? 
25 A Well, yeah, they're strongly disputed. 
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Q In what manner? 
A Well, common area, we were protesting that. I 
mean many of the tenants were protesting that it was really 
far out of line. 
Q But you have no reason to believe that those 
figures are not accurate from the standpoint of management? 
A And then this- -
Q Let me direct your- -
A I'm sorry. 
Q You have no reason to believe that the common 
area charges are accurate. You just are saying they're too 
high? 
A Now, when you say accurate- -
Q That they reflect costs and expenses- -
A I felt like there were costs included in common 
area that should not have been included. The tenants were 
proposing an investigation into those costs. 
Q Did you ever look at those records or examine 
them? 
A Examine the- -
Q The owner's costs and expenses that made up the 
common area? 
A 
actually 
I' m trying 
viewed them 
MR. WEEKS: 
to think- -
myself. 
I think that' 
No, 
rs a 
I 
11 
don't 
I have 
think I 
, Your 
1 Honor. 
2 THE COURT: All right, thank you, Mr. Weeks. Mr. 
3 Perkins. 
4 REDIRECT EXAMINATION 
5 BY MR. PERKINS: 
6 Q Mrs. Nielson, this goes back to cross 
7 examination that was gone into before we took this break 
8 and reconvened today. But there were questions asked you 
9 about language contained in the current lease. Did you 
10 have legal counsel to go completely through that lease and 
11 explain it to you at the time you were being asked to sign 
12 this new lease, which would have been 1980, I believe? 
13 A Uh-huh, in 1980. When we received that lease, 
14 we were told that it was the same as the previous two 
15 leases that we had signed. We had counsel go through the 
16 previous two leases. But when we were told it was the 
17 same, we did not employ counsel to go through the new 
18 lease. 
19 Q And did you specifically look at any, or did you 
2 0 look at any specific part of that lease at the time that 
21 you were asked to sign it? 
2 2 A I looked at the cover of the lease. 
2 3 Q Okay. And do you recall who presented that 
24 lease to you to be signed? 
2 5 A Yes, Mr. Dave Fairbourn. 
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Q And who was he? 
A He was the manager at the square. 
Q At that time? 
A Uh-huh. 
Q Did you understand that lease to be for a term 
of years? 
A Yes, for three years. 
Q Did anyone ever go into that lease and explain 
to you that there was language in that lease that would 
alter that time period? 
A No, huh-uh. 
Q Did you have an understanding as to when that 
lease would begin? 
A December, December of '80, I think is what it 
states on the cover. 
Q Do you have an understanding, then, as to when 
the lease would expire by its terms? 
A Three years later. 
Q Now, that lease also has some sheets attached to 
it at the end that purport to be a personal guaranty of 
that lease 
A 
Q 
A 
Q 
7 
Yes, uh-huh. 
Did you, in fact, sign that personal guaranty? 
I did. 
And did you understand that you were binding 
1 was not one of those exhibits that was exchanged, counsel 
2 saw it for the first time today. Since there's an 
3 objection, on that basis and other bases, I'm not going to 
4 receive that exhibit at this time. 
5 MR. WEEKS: Thank you, Your Honor 
6 THE COURT: Let's move along. 
7 Q (BY MR. PERKINS) I believe Mr. Weeks asked you 
8 again at the prior trial session why the store didn't leave 
9 the mall when you were experiencing financial difficulties 
10 and not able to pay the rent and other expenses that were 
11 accruing. Do you know why you didn't leave? Why you just 
12 didn't close the store and cut your losses and leave? 
13 A Because we were never asked to leave. The 
14 management assured us that things were going to get better 
15 at Trolley Square. They were going to bring in reputable 
16 businesses, they were going to build a hotel, a food court, 
17 that things would turn around, and if we would just ride 
18 our the difficult period, like many of the other tenants 
19 were doing, that things would get better. 
2 0 Q And are you aware that the lease does provide 
21 that in any case- -
22 MR. WEEKS: I object, the question is leading. 
2 3 THE COURT: Let's let him finish the question. 
2 4 Q (BY MR. PERKINS) Have you reviewed the lease to 
2 5 see what rights the landlord would have in case you don't 
1 A Yes. 
2 Q All the time? They would send you a statement 
3 every month, and you'd pay the rent from that? 
4 A Yes, uh-huh. 
5 Q And did these statements that you received 
6 include the amounts for the common expenses? 
7 A They did, uh-huh. 
8 Q And was an objection or objections made to the 
9 correctness of these amounts? 
10 A Yes. As a member of the merchants board, we 
11 felt that due to the condition of the square, the upkeep 
12 was nil, the restrooms were always dirty, and things that 
13 I've mentioned before, we felt, you know, we wondered how 
14 the expenses could be that high when the square looked the 
15 way it did. 
16 Q Was it the practice of the store and management 
17 to have these discussions by exchanging writing, or was it 
18 done verbally? 
19 A Now, could you clarify that? 
2 0 Q Was it the practice of Somebody's Mother to 
21 communicate these kind of complaints in writing to the 
22 square? 
23 A Most of them would have been done verbally, but 
24 sometimes in writing. 
2 5 Q Was the problem ever resolved? 
Q And over what period? 
A Over a period between 1979 and 1987• 
Q Did you, in fact, have meetings with Mr. Wright 
in an attempt to resolve the rent problem? 
A I arranged a meeting in an attempt to solve this 
problem, yes. 
Q And was there more than one? 
A There were two. 
Q And what transpired at those meetings? 
A At the first meeting I called Mr. Wright and 
asked for a meeting, I sat down with him and had a cup of 
coffee, and I offered him 6 percent of our sales to settle 
our differences, and he said yes, that would be fine. 
Q And was that agreement, then, at that time, 
viewed as resolving the rent dispute? 
A Yes, that was viewed as resolving the rent 
dispute, and it was written up as being so by our lawyer, 
and sent to Mr. Wright. 
Q Okay, now, who was your lawyer at that time? 
A Ray Gibson. 
Q And is he local? 
A No, he's not. 
Q Where is he located? 
A California. 
Q And did you ever receive the signed copy of that 
COMPUTERIZED TRANSCRIPT 
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1 agreement from Mr. Wright? 
2 A A signed copy of the agreement? 
3 Q Yes. 
4 A No. 
5 Q Or maybe I'm interpreting this wrong. Was 
6 there, in fact, a formal written agreement resolving your 
7 rent dispute prepared? 
8 A Yes. 
9 Q And did you ever receive that back from Mr. 
10 Wright, having been signed by him? 
11 A No. 
12 Q Were you subsequently told that the deal was 
13 still good? 
14 A As soon as he received the letter, he came into 
15 the store to renege on the deal. He said no. 
16 Q Were there further attempts to resolve the rent 
17 dispute? 
18 A After trying to work it out with seven, five 
19 managers previously, and Mr. Wright, we were forced to go 
20 to Mel Simon, yes. 
21 Q And was it resolved there? 
22 A As far as we were concerned, it was resolved 
2 3 between Mr. Simon and us, yes. And apparently there was an 
24 objection by Mr. Wright, and they sent us back to Mr. 
2 5 Wright. 
1 Q Is that the lease agreement that you signed for 
2 space at Trolley Square? 
3 A Yes. Yes. 
4 Q Does your s ignature appear thereon? 
5 A Yes. 
6 Q Did you also sign a guaranty that's attached to 
7 Plaintiff's Exhibit 42? 
8 A Where would that be? 
9 Q Let me direct you, if I may. It's Exhibit D to 
10 Exhibit 42. 
11 THE COURT: It's part of Exhibit 42, is it not, 
12 counsel? 
13 MR. WEEKS: It is. 
14 THE COURT: And as I recall, Exhibit 42 is 
15 approximately fifty-six pages, and it appears that it's 
16 toward the end of that exhibit; is that correct? 
17 Q (BY MR. WEEKS) Does your signature, Mrs. 
18 Whitesides, appear on page 52 of Plaintiff's Exhibit 42? 
19 A Yes. 
2 0 Q That's your signature? 
21 A Uh-huh. 
22 Q Ms. Whitesides, if I may, again, show you what 
23 has been labeled as Plaintiff's Exhibit 43, and I'll ask 
24 you if you can identify that. 
25 A It looks like a tenant certificate, and yes, I 
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1 did sign it. 
2 Q That's your signature on that document? 
3 A Uh-huh. 
4 Q I'll show you, Ms. Whitesides, what's been 
5 marked as Plaintiff's Exhibit 44, and ask you if you can 
6 identify that document. 
7 A It says it's an estoppel certificate. 
8 Q Did you sign that document? 
9 A Yes, I did. 
10 Q I show you what's been marked Plaintiff's 
11 Exhibit 45, and ask you if you can identify that document. 
12 A This is another estoppel certificate. 
13 Q And did you sign that document? 
14 A Yes, I did. 
15 Q And with regard to Plaintiff's Exhibits 42, 43, 
16 44, and 45, those documents you've just reviewed, did you 
17 read those documents? 
18 A I did not read this lease. 
19 Q Did you read the other documents? 
2 0 A I read this one. 
21 Q Which one- -
22 THE COURT: And for the record 
2 3 THE WITNESS: Forty-five. 
24 Q (BY MR. WEEKS) Did you read 44? 
25 A I don't remember, counsel. This is 1980. But 
V U 1 . J. J- -L 
1 usually, I «ould have read it, probably. 
0 You normally read documents that you sign? 
A i did not read this lease. 
1
 Q How long have you been in business? 
5 J A You mean how long were we in business? 
Not just with Trolley Square, but in other 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
6 I Q 
7 
business. Were you in business prior to being somebody's 
Mother in Trolley Square? 
A Not on my own, no. 
0 Who were you in business with, and during what 
periods of time? 
A Before that, you mean? 
Q Yes. 
! was a teacher at John Robert Powers in New 
A 
York City 
Q 
A 
What did you do after that? 
After New York City? 
A 
Mother. 
Q 
1972? 
A 
Q 
Q Uh-huh. 
.oapVlor, T was with Somebody's After being a teacher? i was, 
So you immediately left that, and that was in 
That was in 1973. Yeah, '72, '73. 
y I show you what has been marked for 
*-«= Plaintiff's Exhibits 47, identification as three documents, Plaintit 
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1 48, and 49, and ask you if you can identify those. 
2 A No, I have no direct experience with these. 
3 Q You've never seen those before? 
4 A No. 
5 Q You didn't have the responsibility at Somebody's 
6 Mother of handling invoices or payments? 
7 A No, not in any way. 
8 Q You didn't have any responsibility for payment 
9 of rent? 
10 A No. I didn't pay the rent, no. 
11 Q Did you have responsibility for making sure that 
12 rent invoices were correct? 
13 A No, that wasn't my responsibility. 
14 Q I see. Did you ever have discussions with 
15 anyone else at Somebody's Mother about the payment of rent? 
16 A Only at the point at when we began to negotiate 
17 the rent that was in arrears. 
18 Q And when was that? 
19 A That would have been in 1982. 
2 0 Q So the documents I've just handed you as 
21 Exhibits 47, 48, and 49, are dated when? 
22 A 1986. 
2 3 Q So even at that time you were still not looking 
24 at- -
2 5 A I wasn't directly looking at the invoices, no. 
1 A As I recall there weren't any invoices sent to 
2 me. 
3 Q Were they sent to your company? 
4 A There were invoices sent to my company, yes. 
5 Q But not directly to your attention? 
6 A No. 
7 Q Let me show you, if I may, what's been marked as 
8 Plaintiff's Exhibit 51, and ask you if you can identify 
9 that document. 
10 A This looks like an accounting of some figures, 
11 and it has Somebody's Mother on it. 
12 Q Have you seen that document before this trial? 
13 A I saw it in the office of Cohne, Rappaport and 
14 Segal. 
15 Q I refer you to about two-thirds of the way down 
16 on that schedule, Exhibit 52, and it indicates payments 
17 across all of that schedule under various months that are 
18 indicated in the top. Do you have any reason to believe 
19 that payments were made in excess of those shown on 
20 Plaintiff's Exhibit 51? 
21 A Are you referring to, up to the $3,000 on number 
22 4? 
2 3 Q Let me see if I can maybe direct your attention 
24 to the line I'm are referring to. This line right here, I 
25 believe, indicates payments. 
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Q Okay, but aside from that dispute, do you have 
any reason to doubt the accuracy of the numbers as they're 
calculated on Plaintiff's Exhibit 51? 
A Yes, I would doubt them if they're calculated at 
$12 a square foot. 
Q You think they should be calculated at some 
other number. 
A Yes. 
Q Do you have any argument with the charges for 
insurance on that schedule? 
A I don't know anything about the insurance. 
Q Do you know anything about the taxes? 
A I know nothing about the taxes at Trolley 
Square. 
Q Do you know whether your lease required you to 
pay insurance and taxes? 
A I'm sure they did. 
Q With regard to Plaintiff's Exhibit 51, there's 
the initials there at the left, C.A. Do you know what that 
stands for? 
A 
Q 
A 
uh-huh. 
Q 
No, I don't. 
Would that be common area charges? 
It makes sense that it would be common area, 
Do you have any reason to believe that the 
1 common area charges that are assessed there are incorrect? 
2 A I think that they are way too high. For the 
3 amount of tenants that were left there. 
4 Q Did you ever take the opportunity to review 
5 common area expenses at the center? 
6 A No, I did not. 
7 Q The other categories there, the B.R., which I 
8 will submit to you is base rent, do you have any argument, 
9 other than the dispute about whether it should be $12 a 
10 month? 
11 A If it's calculated at $8 a square foot. I still 
12 think that it was too high for the kind of things that were 
13 going on at the square. 
14 Q But you had agreed to pay it? 
15 A Huh? 
16 Q You had agreed to pay $12 a square foot? 
17 A I agreed in my mind- - I agreed to pay $12 a 
18 square foot if and when a hotel went in, if and when the 
19 traffic increased, if the good faith of the landlord 
2 0 continued to keep it clean, as long as our business also 
21 increased because of those things that were taken, those 
22 kinds of measures that were taken. 
2 3 Q Let me refer you to Plaintiff's Exhibit 52, and 
24 ask you, again, referring to the line item that calls 
2 5 payments. Do you know of any other payments that were made 
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1 on this lease, other than those itemized for that period of 
2 time? 
3 A I know that some rent resumed when the Mel Simon 
4 Corporation came in. 
5 Q And when was that? 
6 A Mel Simon Corporation came in- -
7 Q Would that have been late 1986? 
8 A It would have been in 1986. 
9 Q Okay. Let me ask you, now, with regard to 
10 Plaintiff's Exhibit 52, if I were to ask you the same 
11 questions again about disputing the accuracy of the amounts 
12 on Plaintiff's Exhibit 52, would your answers be basically 
13 the same? Would you dispute the $12? 
14 A I contend these are way too high for the 
15 services that they we were getting. 
16 Q Let me refer you to Plaintiff's Exhibit 53, and 
17 ask you if you believe that that accurately reflects the 
18 payments that you made during 1986 on the lease. 
19 A It looks to be accurate. These are not my 
2 0 handwriting, it's not Elaine's handwriting, it's someone 
21 else's. 
2 2 THE COURT: Ms. Whitesides, did you understand 
23 the question? 
2 4 THE WITNESS: Yeah, is it accurate? I don't 
25 know. I think it's accurate. We started paying in 1986 
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when Mel Simon Corporation was inf came in. Because it 
looked like some things were going to be taken care of. 
Q (BY MR. WEEKS) And about when was that? 
A August of 1986. 
Q And does that show rent payments starting in 
August of 1986? 
A Yes. 
Q In what amounts? 
A I can't read it. I'm sorry, I cannot see the 
amounts on here. 
Q If I may direct your attention- -
A It looks like $29,999 to me. Or I don't know 
what that says. 
Q Would you agree with me that it looks like 
$2,980.32? 
A Yes. 
Q And would it be your belief that until August o 
1986, that no payments on the lease were made? 
A Yes. 
Q 
should 
Do ; 
receive 
you know of any other payments that ; 
credit for, other than as 
Plaintiff's Exhibit 51, 52, and 53? 
A 
Q 
center 
No. 
Now you've indicated that 
management should have done a 
you 
disclosed 
felt that 
better job in 
you 
on 
the 
several 
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1 A Do you want the exact date? 
2 Q Uh-huh. 
3 A I can't give you an exact date. They were taken 
4 somewhere between March and May of 1987. 
5 Q So this construction was a- progressive thing. 
6 A From January to May, yes. Progressive all 
7 around us and above us. 
8 Q And during this period of time you didn't have a 
9 lease agreement. You were on a month-to-month. 
10 A We were on a month-to-month. 
11 Q Could have moved at any time. 
12 A We could have, but we were enticed to stay over 
13 and over. Even by the Mel Simon Corporation. 
14 Q And commencing January 1st, 1984, you could have 
15 vacated the center at any time also, couldn't you? 
16 A We could have. Without all of the promises we 
17 would have. 
18 Q But you could have. 
19 A We could have. 
2 0 Q And you didn't. 
21 A No. 
2 2 Q Do you know of your own knowledge whether there 
2 3 are any amendments that have been filed with the Internal 
24 Revenue Service on any of the tax returns that are 
25 disclosed there by Defendant's Exhibit 21? 
1 A I didn't mention that at all. 
2 Q You've indicated that they brought investors 
3 through to see your store. What were you referring to? 
4 What kind of investors? Investors in your store, or in 
5 Trolley Square? 
6 A No, the people that were toured through our 
7 store by Mr. Wright, I later found out, were the Mel Simon 
8 Corporation, and that's where I got the idea that they were 
9 investing in the square. 
10 Q They weren't investors- -
11 A Purchasers of the square. 
12 Q Excuse me. Would it be more accurate to say 
13 they were purchasers? 
14 A Uh-huh. 
15 Q And you indicated that when you signed the 
16 estoppel certificates of which Defendant's Exhibit, or 
17 Plaintiff's Exhibit 45 is one of those, and you indicated 
18 that it was for the purpose of being given to a bank? 
19 A Yes, to show occupancy of the square. That's 
2 0 what I understood the estoppel certificate was for. 
21 Q Did you think that a bank would rely on the 
2 2 information contained in that document? 
2 3 A Yes. And if they looked at number 3 they would 
24 see that we crossed out an entire sentence, and it says, at 
2 5 the end of the sentence it says that, "We are in the 
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1 process of negotiations." 
2 Q Do you think they would have relied on paragraph 
3 10 in Exhibit 45? 
4 A They might have. I don't know what a bank does 
5 in that situation. 
6 MR. WEEKS: That's all I have. 
7 THE COURT: You may step down. Thank you for 
8 your assistance. Next witness. 
9 MR. PERKINS: We would call Suzanne Schoen. 
10 SUZANNE TANNER 
11 called as a witness by and on behalf of the Defendants, 
12 having been first duly sworn to tell the truth, the whole 
13 truth, and nothing but the truth, was examined and 
14 testified as follows: 
15 DIRECT EXAMINATION 
16 BY MR. PERKINS: 
17 Q State your name and address, please. 
18 A Susan Tanner. It's changed since I worked at 
19 Trolley Square. And 8760 South 2700 West. 
2 0 Q And Mrs. Tanner, then, do you have an 
21 acquaintance with Trolley Square and Somebody's Mother? 
22 A Yes, I do. 
2 3 Q Would you tell us how you came to be acquainted 
2 4 with Somebody's Mother in the square? 
2 5 A I first started to work for them at the Fashion 
1 you were aware of the lease term, I presume, when they 
2 signed it? 
3 A I was aware of the lease. I am not aware, I did 
4 not read the lease, and- -
5 Q But were you aware that it was a three-year 
6 lease? 
7 A Yes, I was. 
8 Q Was one of the reasons they didn't move out of 
9 the building after the lease expired was because of this 
10 five-year plan? 
11 A Well, anyone that invests in the retail 
12 business, especially someone like Somebody's Mother, even 
13 though you may sign for three years, you're most certainly 
14 hoping to be there forever. And I think they liked Trolley 
15 Square, wanted to be there, most certainly, yes. 
16 Q And that same attitude continued on unril they 
17 were, I guess, virtually forced out by construction? 
18 A Yes, they wanted to be there. 
19 Q They didn't want to be evicted? 
20 A No. 
21 Q To your recollection, do you recall any time 
22 when they achieved a below 60 percent cost of goods sold? 
23 A Yes. 
2 4 Q When was that? 
25 A Well, I believe it was close to 60, and it was 
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1 Q Do you recall talking with Mary Whitesides about 
2 the lease? 
3 A Not specifically about the lease. 
4 Q You don't recall going through the lease and 
5 discussing any of the specific provisions contained in that 
6 lease? 
7 A No, it's been twelve years ago, and I just don't 
8 recall any discussions regarding the lease. 
9 Q But do you recall that this lease was signed by 
10 Somebody's Mother? 
11 A Yeah, I would say that it was signed, and that 
12 they moved into their new location, which would indicate to 
13 me that they signed it. I don't specifically remember 
14 receiving the signed document back. 
15 Q Was there- - Were you expecting to treat them 
16 differently under the new lease than they had been treated 
17 under the previous lease? 
18 A No. 
19 Q Were you aware of any substantial changes in the 
2 0 new lease, as opposed to the previous lease? 
21 A I'm not aware of their previous lease, so I 
22 couldn't say if there were changes. Typically what I would 
23 do, when I would give a lease to any tenant, existing or 
24 otherwise, is I would invite them to have their attorney 
25 read it and respond with comments if they had any 
1 questions. 
2 Q Would you have told them that, "This is just 
3 like the other lease, your previous two leases"? 
4 A I would not have said that, because I didn't 
5 know that. 
6 Q You'd indicated that part of your involvement as 
7 manager of the mall was in doing promotions for the mall? 
8 A Uh-huh. 
9 Q Can you describe for us what kind of promotions 
10 were being done starting in June of '78? 
11 A Yeah, we had it on staff. I didn7t personally 
12 do the promotions, although I was involved in them. It was 
13 more or less, not a committee, but we had a paid 
14 consultant, as well as a full-time marketing director on 
15 staff. 
16 And between the three of us and an association of 
17 merchants, probably commonly referred to as a merchants' 
18 association, we would meet and plan the promotion calendar. 
19 We had very heavy and direct involvement from the key 
2 0 merchants in the center, and it would not be uncommon to 
21 have several owners of the stores actually conducting, and 
22 we would have a president of the merchants' association who 
2 3 would be one of the store owners, and it would not be 
2 4 uncommon for the president of that association to work 
25 directly with staff people to bring a particular promotion 
1 THE COURT: All right. And if your witness 
2 arrives before we're finished with all other witnesses, 
3 then you can put him on. 
4 All right, Mr. 
5 MR. PERKINS: Thank you, Your Honor. 
6 THE COURT: Mr. Wright, would you come forward, 
7 please. 
8 WALLACE A WRIGHT 
9 called as a witness by and on behalf of the Plaintiffs, 
10 having been first duly sworn to tell the truth, the whole 
11 truth, and nothing but the truth, was examined and 
12 testified as follows: 
13 MR. WEEKS: Your Honor, it if I may approach the 
14 bench, I have another exhibit. 
15 DIRECT EXAMINATION 
16 BY MR. WEEKS: 
17 Q Sir, would you please state your name and 
18 address? 
19 A Wallace A. Wright Junior, 680 East 600 South, 
2 0 Salt Lake City, Utah. 
21 Q And Mr. Wright, I show you what's been marked as 
22 Plaintiff's Exhibit 64, and ask you if you can identify 
23 that. 
24 A Yes, this is a billing from Nordell Weeks for 
2 5 attorneys fees in pursuing this matter. 
1 Q You previously testified with regard to Exhibit 
2 59 on attorneys fees, I believe. 
3 A Yes. 
4 Q And that was attorneys fees incurred up until 
5 the time trial commenced in this matter; is that not 
6 correct? 
7 A That is correct. 
8 Q And do you know what this summarization of legal 
9 fees represents? 
10 A Yes, this represents the time and preparation 
11 for this portion of the trial, this two days, and for the 
12 time from December until today, through today. 
13 Q Does that time also include the earlier days of 
14 trial, also, this Exhibit 64? 
15 A I believe that was in the other affidavit that I 
16 alluded to. The total was about $9,915. This is $4,725. 
17 Q If I represented to you that I hadn't billed you 
18 for any of the work in court that the affidavit, or rather, 
19 the Exhibit 59- - Let me, Mr. Wright, maybe to save time, 
2 0 direct your attention to the first paragraph, there, 
21 regarding December on Exhibit 64. 
2 2 A It says the remainder of December, 1991. 
2 3 Q What was it an itemization for? 
24 A That was for twenty-one-and-a-half hours, 
25 preparation of trial brief, conference with client and 
